

























CASES 


ARGUED AND DETERMINED 


IN. THE 
SUPREME COURT OF THE STATE OF GEORGIA 
AT AMERICUS, | 4 


JULY TERM, 1853. 


Present—JOSEPH. H. LUMPKIN, 
EUGENIUS A. NISBET. } Judges. 
EBENEZER STARNES.* 





No. 57.—ZACHARIAH WALLACE et al. plaintiffs in error, vs. -- 
Bens. J. Houny, defendant. 


[1.] Sureties to a bondgiven by a Deputy Sheriff to his principal, may plead 
any thing which their principal could plead in denial of his liability on 
the bond, and their liability is commensurate with his. . 


[2.] It is not a trespass for a Sheriff to levy a mortgage fi. fa; upon the mort 
gaged property named in the process, in the possession of a third person 
and held by him. adversely to the mortgagor—in such a case he has no Ns 
discretion, but must levy at all events. eo 

[8-] In a suit by a principal Sheriff on a bond given to him for indemnity by r 
his Deputy, against the Deputy and his sureties, the sureties pleaded that 
the property named in the mortgage A. fa. wasin possession of a third per- 


son, and was held by him adversely to the mortgagor, and belonged to aa 
such third person ; and also, that the mortgage lien on the property had . 

been superseded by general judgments against the mortgagor, in conse- o 
quence of a failure ‘to.record the mortgage in time. Upon demurrer to the os 


-pleas: Held, that the Deputy Sheriff was liable for vot levying, and for a 
his default, the sureties were liable on the bond, the. principal Sheriff gf 
having paid the amount of the fi. fa. on a judgment, on a rule against him. 3 





*Nore.—Judge Mason by Executive appointment, filled the vacancy of : 
Judge Wagner resigned. —Rep. 17 
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Debt, in Marion Superior Court. Tried before Judge IvER- 
son, March Term, 1853. 


Benjamin J. Holly, the Sheriff of Marion County, appoint- 
ed Zachariah Wallace his- Deputy, taking bond with security 
from him, for the faithful discharge of his duties. A-mort- 
gage fi. fa. in favor of Dowd & Wells vs. F. M. Collins, di- 
recting the Sheriff to sell certain lands therein described, was 
placed in the hands. of Wallace to be executed, who, having 
failed so to do, a rule was taken against Holly, the principal 
Sheriff, to show cause why he should not-pay over the amount 
due on the fi. fa. The return to this: rule was made orally by 
Wallace, or under his direction, he. being‘present in Court, and 
it being proven that Wallace admitted: he had, by accident, 
mislaid the fi. fa. until it was too late to levy and sell, the rule 
was made absolute against. Holly, and he was forced to pay 
the amount of the value of the mortgaged property. 

Holly then commenced suit against Wallace and his : securi- 
ties upon his bond. 

The defendants pleaded, among other things — 

Ist. That at the time of the making of the mortgage by 
Collins, he (Collins) had no title, claim or interest in the lands 
he mortgaged, nor were they in his possession, or in the posses- 
sion of any tenant of his; but were held, adversely, by a third 
person'to said Collins, at~the time the mortgage fi. fa. was 
placed in Wallace’s hands. - 

2d. That the mortgage on which the fi. fa. was founded, 
was not recorded within three-months from its date; that af- 
ter its execution, other creditors-of Collins’ ~ahlnined general 
judgments against him, which were levied upon the lands so 
mortgaged; that under this levy the land was: sold, the pur- 
chaser at which sale was in possession thereof at the time the 
said mortgage fi. fa. came into the hands of Wallace; and 
that no.indemnity was tendered to Wallace by the plaintiffs in 
said mortgage fi. fa. 

On the trial at March Term, 1853, councel for plaintiffs de- 
murred to said pleas. | 
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The Court sustained the demurrer, and to this decision coun- 
sel for defendant excepted. : 


Jones, Bennine & Jones, for plaintiff in error. 
WorkIL1, for defendant in error. 


| By the Court.—NisBET, J. ny the nee 


We do not see a hook to aan a reasonable — upon about 
this case. 

[1.] There was a judgment for the-money gales the prin- 
cipal Sheriff, and when this cause was before us at-Columbus, 
we held, that the Deputy was concluded. by it, because he was 
a party to it. 10 Ga. Rep. 158. Whether he would ‘have 
been concluded, had he not been @ party; it is not necessary 
now to determine. The swreties' are sued here, and the issues 
are made between them and the- Sheriff. They ‘pleaded that 
they are not liable, because it-was-no part of the official duty 
of their principal, the Deputy, to levy the execution, and this 
being true, that there was no breach of the bond: They plead- 
ed, that the land named in the mortgage, and specified in the 
mortgage fi. fa. belonged, at the time -when the mortgage was 
given, to a third person, and was held adversely to-the defend- 
ant in the fi. fa. And farther, that the mortgage was not record- 
ed until judgments-were open against the mortgagor in favor 
of other: persons, which took. lien upon the land, higher than 
that of the mortgage, and if there had been a levy and sale, 
the mortgagee would not have been entitled to the proceeds of 
the sale; and, therefore, the Deputy Sheriff wasnot in default 
in not making the levy. The demurrer to the pleas admits 
their truth. We hold it competent for the sereties ‘to plead 
any thing which their principal might plead, in his denial of 
liability on the bond. 

[2.] Their liability is continuous with that of their princi- 
pal. Their undertaking is to make good the. official defaults 
of their principal. The question, then, is this: is a Sheriff lia- 
ble for failing to levy a mortgage fi. fa. upon the mortgaged 
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property, because it belongs-to a third person, and is in his 
possession, adversely to the mortgagor—or-because the mort- 
gage lien is superseded in consequence of a failure to record it,? 
We hold that he is. .The strong ground of reliance on the 
part of the plaintiffs in error-is, that the levy of an execution 
against A. upon property in possession of B. isa trespass, and 
the officer is not liable for failing to do what would, if done, 
subject him:-to liability as atrespasser. And the learned coun- 
sel fortifies himself in. this-position, with the decision of this 
Court, in McDougald vs. Dougherty, 12 Ga. Rep. 618. 

That -was- the case of a fi, fa. founded.on.a general judg- 
ment against A. levied upon property in the possession of B. 
We held the Sheriff a trespasser. We held that it was the per- 
version of a legal process—that it was the right of the officer 
to. judge of the fact whether property, not in possession of the 
defendant, was subject to the execution—that he must judge 
at-his peril, and.if he did levy, he must —justify, and show that 
the property was the-prdperty of the defendant, in order to 
protect himself against damages. We have no fault to. find 
with that ruling. It is the law, as settled for centuries, and 
which no. lawyer can question, without loss to his professional 
reputation. . But we.do not see how it is possible for. the coun- 
sel toentrench himself behind that case. This is a different 
case. A_ general judgment binds all-the property of the de- 
fendant—it isa judgment.in personam. It makes no specifi- 
cation of property. The process founded upon it, directs the 
officer. tomake the money out of the goods and chattels, lands 
andtenements. of the defendant. It points out no property, 
but commands the officer to raise the money out of any.that 
belongs to.him. ‘This is no authority to the offiger.to disturb 
the.peace of the world by levying upon any man’s property. 
As a rule of right and of policy, therefore, heis limited to pro- 
perty inthe possession of the defendant, which is, prima facie, 
his. . He cannot levy. upon property in the possession of a third 
person, because, prima facie, it is not his. If he departs from 
this rule, and depart he may, it is at his own risk: If he does 
depart, he may ask for an indemnity, and if -he departs upon 
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the-pointing out of the property by the plaintiff in execution, 


such pointing out raises an implied promise to indemnify. In 


any event, so departing, he is a trespasser. Not necessarily 
liable-as such, for he may justify by showing that the proper- 
ty is subject to the fi. fa. If he-shows that, he has-only com- 
plied with the requisitions of the process, and stands - acquit- 
ted. Ifhe fails to show that, he ‘has departed from the re- 
quirements of the process, and stands convict. Such are the 
general principles upon which this Court proceeded, when de- 
ciding the case of McDougald and Dougherty. The case now 
being considered, depends upon different facts and. different 
principles. - This is the case of a mortgage fi. fa. founded up- 
on a judgment of foreclosure. Without controversy, it is 
true, that an officer is not a trespasser for levying a process, 
regular upon its face, issued to enforce a judgment rendered 
by a Court having jurisdiction of the subject-matter.. I cite 
no authority to sustain a proposition so familiar. By Statute, 
in Georgia, the Superior Courts are clothed with jurisdiction 
over. the foreclosure of mortgages upon real estate. The Court 
had jurisdiction, then, in this case, the mortgage being upon 
land, over the land, the subject-matter. Nor is_it questioned 
that the process was regular—it points out the land, and di- 
rects the officer to levy upon and sell it, to pay the amount 
due on the mortgage, and costs. It is not necessary, to sus- 
tain our judgment, to'say, that a judgment of foreclosure is a 
judgment in rem. It is certainly very like it.. It isnot a 
general judgment, in personam, because it is binding only up- 
on the property mortgaged ; whilst it differs from a judgment 
in rem, in this, that the proceeding upon which it is founded, 
does not begin with a seizure of the property. It is a judg- 
ment to enforce a specific lien, created by agreement of the 
parties. It is notalone a judgment as tothe amountdue on the 
mortgage, but it is also a judgment that the property mortgag- 
ed shall be sold to pay the sum adjudged tobe due. The Stat- 
ute authorizes, indeed requires, the judgment to go to that ex- 
tent. For when the moncy is not paid into Court, in pursu- 
von. x1it 50 | 
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ance of the rule for foreclosure, the Statute declares, that the 
“Court shall give judgment for the amount which may be due 
on the mortgage, and order the property mortgaged to be sold 
in such manner as is prescribed in cases of execution.” Cobb's 
N. D. 870, 371. The Court, therefore, by authority of the 
law, has jurisdiction oyer the debt, over the person of the 
mortgagor, and, ‘also, over-the -sale of the property. Here, 
then, isa judgment which ascertains the amount due.on the 
debt, and which orders the sale of the property, and that, too, 
by a levy; forthe judgment is, that it be sold as in case of 
executions. Insuch cases the sale is preceded by a levy. Such 
is the jurisdiction, and such the judgment—in pursuance of the 
judgment, the process issues, commanding the officer to levy 
upon and sell the property, naming it specifically. “Is hea 
trespasser if he obeys? It requires the aid ofa lively imagi- 
nation, or a theorizing intellect, to say that he is. What 
right of judgment or discretion has he? His duty is to levy 
the. process, and the process commands him to levy upon and 
sell the property, designating it by full description. He is 
not directed to raise money, as in case of a general judgment, 
out of the property of the defendant, but to raise it out of the 
property named. This case is covered by this proposition, to 
wit: no man is a trespasser for doing an act which the law 
makes it his.duty to do. Callender vs. Marsh, 1 Pick. Rep. 
435. 14 Mass. R: 27. The law and the judgment of the 
Court which enforces it, and-the process of the Court which 
enforces the judgment, require him to levy upon the mortgag- 
ed property. 

[8.] If it be his duty, under the law, to do so, he-is liable 
if he fails, and his sureties are bound -for his default. It is 
no part of his duty to determine whether the property belongs 
to the mortgagor or not, or to determine whether or not the 
mortgage lien has been superseded by an omission to record 
it. ‘ We cannot allow the Sheriff to usurp the functions of the 
Court. This brings me to the consideration of two views of 
the case presented by the ingenious counsel for the plaintiff in 
error. And first, he says, that the judgment is not binding 
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upon the person in possession, for he was not before the Court. 
As to him,.the- Court had no jurisdiction. Assuming these 
things, he draws, the inference, first, that he cannot be divest- 
ed of his right to the property. by any operation of the judg- 
ment; and second, that the officer had no right to make the 
levy. To which-it is very easy to reply, and as conclusive as 
easy, that no jurisdiction is assumed over him, and that alevy 
upon his property does not divest his right to it. His title 
will still be protected. He can interpose his claim, or bring 
suit, and if the property is shown to be his, he will hold it, 
both against the judgment of foreclosure and the: lien-of. the 
contract. So no inference can be drawn against the obliga- 
tion of the officer to make the levy, from the assumption that 
the levy in this, or. any like case, divests the title: of a third 
person, not bound by the judgment. Again, he says, that the 
demurrer admits the fact, that this property is the property of 
a third person, and not the property’ of the defendant in ex- 
ecution, and it must, therefore, be a trespass to levy upon 
that property. We may concede that the record does, techni- 
cally, admit these things, but whatofthat? We are not here 
invoked to determine-the right of property between these par- 
ties, but to say what was the duty of the levying officer at the 
time when the law required him to levy. It may be true now, 
that this land does not belong to the mortgagor, but if it be 
so, it was equally then the duty of the officer to obey the pro- 
cess, leaving the future ascertainment and protection of the 
title to the Courts. The question ofthe Sheriff’s duty, origin- 
ated anterior to any admission on the record, and more. than 
that, is not at all affected by suchadmission. The facts in the 
pleas being true, we are called upon to say, what is the judg- 
ment of the law upon those facts, as to his duty as a levying 
officer; and our opinion is, that he was bound to levy, and ~be- 
cause he did not do so, he is bound to reimburse his thle 
and his sureties are bound with him. 

Judgment affirmed.__ 
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No. 58.—DANIEL WINGARD, plaintiff in error, vs. THE STATE 
oF GroratA, defendant. 


Davip Haw, plaintiff in error, vs. The same. 


[1.] Playing and betting with cards for money, or other“ things of value, at 
any one of the games designated in the 11th section of the 10th division of 
the Penal Code, will constitute an entire offence; and for every such game, 
unconnected with the other, an indictment will lie; yet when all are per- 
petrated by the same person, at the same time, they constitute but_one of- 
fence, for which but one count is sufficient, and for which but one penalty 
can he inflicted. , ; 

[2.] The objects specified, for requiring particularity in setting out an of- 
fence in an indictment. 

|8.] An"indictment which charges the crime to have been committed on a 
particular day and County, is sufficiently certain as to time and place. 


[4.] The proof of guilt is not confined to the day mentioned in the indict- 
ment. It may extend to any period previously to the finding of the bill, 
and within the statutory limit for prosecuting t he offence. 


Indictments for playing and betting at cards, in Baker Su- 
perior Court. Tried before Judge Prrxins, April Term, 
1853. 


At the April Term, 1853, of Baker Superior Court, Daniel 
Wingard and others were severally tried and convicted, on the 
following bill of indictment. 7 


“ GEoRGIA, BAKER CouNTY: 

The Grand Jurors, sworn, chosen and selected for the Coun- 
ty of Baker, in the name and behalf of the citizens of Geor- 
gia, charge and accuse Thomas Lyon, William W. Hall, Thom- 
as J. Johnson, Daniel Wingard, Sherwood Hooks, James F. 
Keaton and David Ham, of the County and State aforesaid, 
with the'offence of playing and betting with cards, for money. 
For that the defendants, on the third day of May, in the year 
eighteen hundred and fifty-one, in the County aforesaid, did, 
then and there, unlawfully, and with force and arms, play and 
bet with cards for money, at a game of poker, whist, faro, 
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seven up, three up, and other games played with cards, con- 
trary to the laws of said State,” &c. 





On the trial, counsel for the defendant, Wingard, (who 
elected to sever,) objected to the reading of the bill of indict- 
ment to the Jury, because the defendant was charged with se- 
veral different offences in the same count. 

The Court overruled the objection, and defendant excepted. 

Counsel for the defendant then moved the Court to compel the 
Solicitor General to elect for which of said offences he would 
try the defendant. The Court overruled the motion, and de- 
fendant excepted.. 

Counsel for defendant objected to the bill of indictment, for 
uncertainty as to the time and place at which the offence was 
committed. 

The Court overruled the objection, and defendant excepted. 

The Court charged the Jury, “that if it was proven that 
the defendant did play and bet. at a game with cards, for mo- 
ney, at any time previous to the finding of the bill of indict- 
ment by the Grand Jury, and since the termof the Court 
preceding the one at which the bill of indictment was return- 
ed, he was guilty.” 

To which charge counsel for defendant excepted, and upon 
these several exceptions has assigned error. 


Srrozter, for plaintiff in. error. 
Sol. Gen. Lyon, for defendant. 


By the Court.—LumMpkIn, J. delivering the opinion. 


It will be perceived that there is but one count in this in- 
dictment, and upon this the defendants were separately tried 
and convicted. And to Lower: a reversal of the judgment, 
they allege— | 

[1.] That the indictment was radically defective, in uniting 
several distinct and incompatible offences in one count, to wit: 
the crime of playing and betting for money with cards, at a 
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game of “ poker, whist, faro, seven up, three up, and other 
games played with cards,” and that the Court refused. to 
compel the Solicitor General to elect for which of said offences 
he would try the defendant. 

Recently, and especially under our Code, less particularity 
is required in criminal pleadings than formerly. And _ this is 
right. No guilty person ought ever to escape on account of a 
technicality. If the Code is not broad~enough already to 
prevent this, the Legislature should never cease the work of 
reform, until this end is attained. 

This indictment is framed uron the Statute of 1847, (Cobd’s 
Digest, 820,) which is substituted for the 11th section of the 
10th division of the Penal Code. It enacts, that “ if any per- 
son shall play and bet for money, or other things of value, at 
any game of faro, loo, brag, bluff, three up, poker, vingtune, 
euchre, or any other game or games played with cards; or 
shall play and bet for money, or other things of value, at any 
E. O. or A. B. C. table, or other table of like character, or 
shall bet at any game of ninepins or tenpms, or of any other 
number of pins, suchi person, so offending, shall, on convic- 
tion, be fined in a sum not less than twenty dollars, nor more 
than one hundred dollars.” 

Now, it might be contended with some force, that it would 
be inadmissible to unite in one count, any one of the games 
designated in the first clause of this Statute, as brag or bluff, 
with a game at an E, OQ. or A. B, C. table, and another with 
ninepins. There would be an incongruity in these several 
games, which would make it manifestly improper to jumble 
them together in the same count. But a count which unites 
two or more of the various games enumerated in the first clanse 
of the Act, is. not liable to this objection. True, the offence 
is consummated by playing and betting at any one of them, 
But we apprehend that the playing and betting at-the whole, 
at the same sitting, and between the same parties, would con- 
stitute but a single offence. Would it be argued, for a mo- 
ment, that if two persons were to sit down.and play and bet 
for an hour at cards, changing their game from time to time 
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until they had run through the entire catalogue mentioned in i 
the Act, that each and every variation would constitute a sep- 
arate and distinct offence? Surely not. Then there is no 
confusion in pursuing the words of the Statute in describing 
the offence, as is.done in this indictment. 

But were it even true, that the playing and betting at each 
one of the games set forth in the Act, or at anyother game 
played with cards, constitutes a distinct and separate offence, 
still there is no rule of pleading which forbids them from be- 
ing joined in the same count. 

By reference to the British books, they abound in similar 
forms. Thus, in Chitty, there is a count under 45 Geo. III. 
ch. 89, “for that the prisoner did falsely make, forge and 
cot tetifers and cause and procure to be falsely made, forged : 
and counterfeited; and. did willingly aid and assist in the Ss 
false making, forging and counterfeiting,” &c—pursuing the a 
very words of the British Statute, as the count under conside- “= 
ration does ours. 3 Chitty’s Criminal Law, p. 1049. And sg 
many like precedents may be found in the same book. T bid, ) 
1048, 1052. And yetno one ever thought of questioning the suf- 
ficiency of these indictments. Still, it must be conceded, that 
the incompatibility between the act of counterfeiting ourselves 


and causing it to be done by another, is much more striking & 
than playing at three up and seven up with cards. Wy 

Under a Virginia Statute, the language of which was pre- a 
cisely the same as that of George IIJ. the General Court re- i 


fused to entertain an objection to the indictment, upon the ad 
ground that it charged distinct offences in the same count. 
Ransack vs. The Commonwealth, 3 Va. Cases, 356. 

So where a Statute makes two distinct acts connected with 
the same transaction, indictable, it has often been ruled, that = 
they may be coupled in the sane count. Thus, setting up a . 
gaming table may be an entire offence, and inducing others to 
bet upon it, may constitute, also, a distinct offence; for either, , 
unconnected with the other, an indictment will lie. Yet-when 
both are perpetrated by the same persons, at the same time 
they constitute but one offence, for which one count is sufk- 
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cient, and for which but one penalty can be inflicted. Kin- 
kle vs. The Commonwealth, 4. Dana, 518, 

[2.] The objects in-requiring particularity in setting out an 
offence are— 

First, in order to identify the charge, lest the Grand Jury 
‘should find a bill for one offence, and the defendant be put on 
his trial in chief for another. 

Secondly, That the defendant's conviction or acquittal may 
inure to. his subsequent protection, should he again be ques- 
tioned on. the same grounds. 

Thirdly, In warranting the Court in granting or refusing 
any particular right or indulgence incident under the law to 
the case. 

Fourthly, To enable the accused to determine on the line 
of his defence, and prepare for it, both as to the law and facts. 
And 

Fifthly, And finally to put it in the power of the Court to look 
through the record,-and decide whether the facts charged, are 
sufficient to‘support a conviction for a particular crime, and 
to warrant the judgment; also, to regulate the appropriate 
punishment for the particular offence. 

I need scarcely remark, that all these objects are amply 
secured under this indictment. 

[3.] The next error complained of is, that the indict- 
ment charges no time or place, at which the offence was com- 
mitted. 

This objection can only be determined by inspection. The 
indictment alleges, that the offence was perpetrated on the 
23d day of May, 1851, in the County of Baker. More cer- 
tainty is not necessary. 

[4.] The remaining exception is to the charge of the Court, 
which was as follows: ‘‘ That if it was proven that the defend- 
ant did play and bet at a game with cards for money, at any 
time previous to the finding of the bill of indictment found by 
the Grand Jury, and since the preceding term of the Court, he 
was guilty.” 

We are of the opinion, not only that the Court was right, to 
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the extent to which it went, but that it might have gone fur- 
ther, and instructed the Jury, that it was competent to adduce 
proof of guilt, not only since the day designated in the indict- 
ment, and for six months before the indictment was brought, 
but for.any time previously, within the statutory limit for pros- 
ecuting this offence. 

And this is, after all, to the advantage of the defendant ; 
for if he should be indicted thereafter, for playing and betting 
with cards, at any of the games enumerated in the indictment» 
at any time within two years before the bill of indictment was 
found, the record would be a prima facie protection, at least, 
against a conviction. 

Wherefore, the judgment must be affirmed. 





No. 59.—LvuKE B.iss, plaintiff in error, vs. SetH C. STEVENS, 
defendant in error. 


[1.] When it appears by aliberal construction of the acknowledgements of 
service, and waivers of further service on the papers, that it was the in- 
tention of the defendant’s counsel to dispense with service of the citation, 
the writ of error will not be dismissed, 


[2.] The true construction of the Act of 1851, is, that it requires the writ of 
error, original citation and notice, to be filed and served, and the bill of 
exceptions to be filed only. 


Motion, to dismiss the writ of error. 


Counsel for defendant in error moved to dismiss the writ of 
error, upon the grounds : 
Ist. Because there was.no service of the original citation. 
2d. Because there was no service of the original bill of ex- 
ceptions, as contemplated by the Act of 1851. 
VOL. XHI 51 
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The facts were these: Upon the original citation was en- 
dorsed the following acknowledgement of service : 
“ April 28th, 1853. 
Service acknowledged of the within notice of the signing’and 
certifying of the bill of exceptions, and further service waived.’ 
LYON & CLARK, Defendant’s Attorneys. 


Upon the original notice was endorsed the following ac- 
knowledgement of service: 
“28th April, 1853. 
We acknowledge notice of the signing and certifying of 
the bill of exceptions, and further service waived. 
LYON & CLARK, Defendant’s Attorneys.” 
No copy of the bill of exceptions was served upon the de- 
fendant, nor wasservice acknowledged or copy waived. 


Lyon & CuarRK, for the motion. 
AnprEws & STROZIER, contra. 


By the Court.—Starnes, J. delivering the opinion. 


[1.] Liberally construing the record and the acts of the 
parties in this case, as we are always inclined to do, for the 
purpose of insuring to every case a hearing upon the merits, 
we think that the entry upon the citation, acknowledging the 
signing and certifying the bill of excepttons, and waiving 
further service, which entry is signed by defendant’s counsel, 
must be held, (as it was no doubt understood by the defend- 
ant’s counsel to be,) a waiver of all farther service; and 
asa consequence, of service of the citation. It may thus be 
regarded as a compliance with the rule. 

[2.] The construction which we place upon the Act of 1851, 
is, that the writ of error, original citation, and notice shall be 
filed and served, and the bill of exceptions filed only; and 
that it was not the intention of the Legislature to make any 
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change of the law, so as to require service of the bill of ex- 
ceptions. 
The motion is refused. 


No. 59.—LukeE Buiss, plaintiff in error, vs. Sera OC. Stz- 
VENS, defendant. 


[{!.] In a motion for a new trial, the testimony to be relied on, must be as- 
certained and fixed with precision, by being filed, under the revision and 
approval of the Court, or by agreement of counsel, and the entering of 
such approval or agreement on the minutes; and reference in the shape 
of a memorandum, made by the counsel for the motion, appended to the 
rule né si. and entered with it on the minutes to a record and set of inter- 
rogatories of file in the Court, unaccompanied with the sanction of the 
Court’s approval or the opposite counsel’s sonsent, | is not a compliance with 
the 61st Common Law Rule. 

[2.] It seems, that in a motion for new trial, reference to a record, fixed aod 
certain in its character, and of file in the Court where such motion is made 
or to such parts of it as it is intended to use as evidence, on the argument 
for the motion, is sufficient: Provided, that such reference be made “ un- 
der the revision and approval of the Court,” or by agreement of connael, 
and such approval or agreement be entered on the minutes, 


Trespass, in Baker Superior Court. Tried before Judge 
Perkins, April Term, 1853. 


Luke Bliss brought his action of trespass against Seth 
C. Stevens, in Baker Superior Court. At the April Term, 
1852, of said Court, the Jury found a verdict.for the defend- 
ant ; whereupon, counsel for the plaintiff moved the Court for 
anew trial, upon several grounds, and at the conclusion of the 
rule ni si. was inserted the following memorandum : 

“ Andall the evidence is of file, to wit: Interrogatories of 
William R. DeGraffenreid, and the record of the case of Luke 
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Bliss vs. William H. Luckie, with minutes and memorandum 
thereon, in handwriting of said DeGraffenreid.” 

At the April Term, 1853, counsel for defendant moved the 
Court to dismiss the rule nz sz. for a new trial, upon the 
ground, that no brief of the testimony in the case, agreed up- 
on by counsel, or approved by the Court, had been filed. 

The Court granted the motion, and to this decision, counsel 
for plaintiff excepted. 


Srrozier & ANDREWS, for plaintiff in error. 
Lyon & CuaRK, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] It is obvious from the record, and the case was so pre- 
sented in the argument of counsel, that the memorandum ap- 
pended to the rule mz sz. was added by the counsel moving the 
rule. It cannot be looked to as evidence of an agreement be- 
tween the counsel upon the brief of testimony, or of the re- 
vision and approval of the Court. 

It is now insisted for the plaintiff in error, that as the tes- 
timony to be relied on was already of file in the Court, that 
when this memorandum was.entered on the minutes, there was 
a substantial compliance with the 61st of the Common Law 
Rules of Court, which requires, that “a brief of the testimo- 
ny in the cause shall be filed by the party applying for such 
new trial, under the revision and approval of the Court.” 

At an early period inthe organization of this Court, it was 
held, in the case of Graddy vs. Hightower, (reported in 1 
Kelly, 255,) “ that nothing short of a brief of the testimony 
approved by the Court, and such approval entered on the min- 
utes, or agreed upon by the parties or their counsel, and such 
agreement entered on the minutes, at the term at which the 
rule for a new trial is applied for, will be a compliance with 
the 61st Rule of Court.” 

In the later cases, of Spear vs. Smith, (7 Ga. R. 436,) and 











AMERICUS, JULY TERM, 1853. 406 


Bliss vs, Stevens. 





Tomlinson vs. Coa, (8 Ga. #. 111,) this Court held, that such 
brief need not be entered on thé minutes of the Court, ‘ but 
that it need be filed only.”’ 

The counsel for plaintiff in error now contends, that the re- 
quirements of this rule, as thus in these cases construed by the 
Court, are substantially satisfied by what: has been done in this 
case; that the testimony, consisting, as it does, of a record 
and set of interrogatories, is fixed and certain in‘its charae- 
ter, and is of file. 

The exigency of the rule is, that the testimony to be relied 
on shall be rendered certain, as well as, that.it shall be filed ; 
and the rule operates to insure this, by requiring that it be 
filed “under the revision and approval of the Court.” This 
Court has liberally construed that rule, so as to permit the 
agreement and consent of counsel, as to what is the testimony 
to be relied on, to take the place of such revision and approy- 
al. But it must require one or the other of these signs, that 
the party adverse to the motion is placed at no disadvantage 
because of uncertainty as to what the testimony is, which is 
to be relied upon against him, or because of difficulty in get- 
ting access to it. 

In the case at bar, the testimony referred to by plaintiff’s 
counsel, is filed ; but itdoes not appear by the agreement of 
counsel, or the approval of the Court, that all this’ testimony 
of file, is evidence proper for consideration, in the argument 
and decision of this motion. 

Admitting that all portions of the record referred to, may 
properly be used as evidence, it-is by no means certain, that all 
parts of the answers to the interrogataries may be so used. 
We know, that in almost every trial in our Courts, where 
much of the testimony is taken by commission, more or less 
time is consumed by the Court in sifting the depositions, in 
winnowing the objectionable features of testimony from those 
which are properly evidence. It is, therefore, not at all a 
correct conclusion, that all the answers to these interrogato- 
ries are evidence, because they have been taken as testimony 
and are of file. The approvalof the Court, or the agreement of 
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counsel, was necessary to give them this character; and not 
only does it not appear by the record, that this sanction has 
been given, but it positively appears that it has not been ob- 
tained. 

[2.] We would not be understood as holding that a copy 
ef the record, in this case, should have been embraced 
in, or annexed to, the brief of testimony. For the purposes 
of this decision, and in consideration of the convenience of 
counsel, we are willing to admit, that in a motion for new 
trial, reference to a record, fixed and determined in its charac- 
ter, which is of file in the Court where the motion is made, 
may be a sufficient compliance with the rule; provided, that 
such reference to the record, or to the parts of it, which it is 
intended to use as evidence, have the sanction of an agree- 
ment between counsel, or the approval of the Court, and such 
agreement orapproval be entered on the minutes. 

The judgment is affirmed. 





No. 60.—E. Motynzavx et al. plaintiffs in error, vs. GEO. W. 
CoLLIER, defendant in error. 


[1.] After the pleadings are made up, and the cause set down for trial, the 
bill is not amendable, but within the discretion of the Court, upon special 
cause shown, and that, whether it be a sworn bill or not. 

[2.] An amendment made after issue joined, without cause shown, without 
an order on the minutes allowing it,and without verification to a sworn 
bill, stricken out, upon motion, as being irregular. 

[3.] Before secondary evidence of a paper can be admitted, the party pro- 
posing it must,in good faith, and in a reasonable degree, have exhaust- 
ed all the sources of information and means of discovery accessible to him, 
in efforts to account for the original. 

[4.] Confidential overtures of pacification, or any other offers or propositions 
for a compromise, expressly stated to be made without prejudice, or made 
under the faith ofa pending treaty, and into which a party isled by the 
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confidence of a compromise taking place, are not admissible in evidence 

Without this, admissions of a debt due, even tacitly made, are good evi- 
dence, unless accompanied by a caution that the offer to pay, is confi- 
dential. 

[5.] A security on the appeal after judgment, is. called to prove the non-exist- 
ence of an agreement bet veen the plaintiff in execution and his co-defen- 
dant, who is also the principalin the debt, by which the principal was to 
be released upon the payment of one-third of the judgment: Held, to be 
called to testify against his interest, and competent to testify, if consenting 
to do so. 

[6.] Insolvency is a personal condition, and whether a party is insolvent, is 
a conclusion to be drawn from facts proven, and cannot be proved by gene- 
ral reputatiou. 

[7.] One of three defendants seeks to enforce an agreement between himself 
and the plaintiff, by which he is to be released upon payment of one-third 
of the judgment. Upon the trial, the existence of such an agreement be- 
ing in issue, Held, that the solvency of the other defendants is a fact which 
the Jury may consider, as going to disprove the making of the agreement. 


[8.] It is not error in the Court to decline giving a charge to the Jury, not 
warranted by the facts of the case. 

[9.] In a suit to enforce an agreement entered into by one of three joint de- 
fendants to a judgment, and the plaintiff in execution, in which it was 
agreed that he (the defendant) should be released from the whole debt, 
upon payment of one-third: Held, that a receipt of a payment made upon 
the judgment by others, anterior to the date of the agreement, may be gi- 
ven in evidence, to show what was due on the judgment, and thereby 
what was the amount of the one-third agreed to be paid. 

[10.] The case of Cumber vs. Wane, (1 Strange, 425,) reviewed, and its au- 
thority sustained. 

[11.] Agreements to settle an existing debt, by paying a part, are void for 
want of consideration, unless some advaniage or benefit accrues to the 
creditor, or detriment to the debtor, from the agreement, other than what 
springs out ofthe original contract. 

[12.] Where such agreements are executory, they do not avail to discharge 
the debt, until they are executed, unless it is clear that the promise, and 
not the performance, is agreed to be the satisfaction. 

[18.] An agreement to accept one-third part of a debt, in discharge of an 
insolvent debtor, from the yearly proceeds of his personal labor, held to be 
on good consideration and valid. 

[14.] An agreement to accept one-third part ofa judgment against three, from 
one who is insolvent, in the yearly proceeds of his labor, in discharge of 
his liability, Held to be void for want of consideration, unless at the time 
when the agreement was entered into, the other two defendants were al- 
so insolvent. 
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In Equity, from Baker Superior Court. Tried before Judge 
Perkins, April Term, 1853. 


This was.a bill filed by George W. Collier, against Edward 
Molyneaux and others. The bill charges, that in 1838, George 
W. Collier, James M. Bracewell and Edward St. George, were 
engaged as partners in the mercantile business, in the Town 
of Hawkinsville, under the firm, name and style of Collier & 
Bracewell. Collier & Bracewell executed their note to John 
Rawls, for $9360, which note was endorsed by Rawls to Ed- 
ward Molyneaux, who afterwards sued and obtained a judg- 
ment thereon, in Pulaski Superior Court, from which judg- 
ment Collier & Bracewell appealed, giving Edward St. George 
as security on the appeal bone. In 1840, a judgment 
was recovered against the parties upon the appeal, from which 
a fi. fa. was issued. The firm of Collier & Bracewell became 
insolvent. The fi. fa. was transferred by Molyneuax to Rawls. 
In 1842, Rawls and Collier entered into an agreement, by 
which Collier, who was in embarrassed and failing circumstan- 
ces, was to appropriate the proceeds of his yearly labor to the 
payment of one-third part of said judgment, and Rawls was 
to release_him from the payment of the balance. And in pur- 
suance of said agreement, Collier applied said proceeds until 
the one-third part of the fi. fa. was fully paid off and dis- 
charged. That St. George had paid off his one-third part of the 
fi. fa. and that Bracewell, at the time of the agreement, was 
in possession of property sufficient to pay off the balance of 
the fi. fa. and that. Rawls neglected to have the fi. fa. levied 
upon the property of Bracewell, although pointed out by Col- 
lier, the complainant in the bill. 

The bill charges, that after the death of Rawls, to wit: in 
1844, Edward Taylor and Caroline Rawls, administrators 
of John Rawls, deceased, for the purpose of evading the con- 
tract between complainant and Rawls, procured Molyneaux to 
transfer the fz. fa. to the Merchants’ Bank of Macon. 

That, in violation of said agreement, the Merchants’ Bank 
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of Macon had caused the fi. fa. to be levied upon certain ne- 
groes, the property of complainant, in the County of Lee, and 
certain lands belonging to complainant, and lying in the Coun- 
ty of Baker, said levy made in June, 1845; which property 
was claimed by one Jonathan Davis, which claims were return- 
ed to the Superior Courts of Baker and Pulaski Counties, and 
which were subsequently withdrawn ; that the fi. fa. was sub- 
sequently placed in the hands of the Sheriff of Muscogee Coun- 
ty, and by him levied upon a negro woman belonging to -com- 
plainant. 

The bill prayed-that the fi. fa. might be perpetually en- 
joined, as to complainant. 

To this bill the defendants filed their answers, and the cause 
was set down for trial. 

At the April Term, 1852, of Baker Superior Coins, counsel 
for complainant presented to counsel for defendant,an amend- 
ment to the bill, upon which a waiver of copy was served, 
which amendment charged, that the f. fa. had been fully 
paid off and discharged, and set forth a receipt to that effect 
from John Rawls. 

At the April Term, 1853, the cause came on tobe tried, when 
counsel for defendants moved the Court to dismiss the amend- 
ment. The Court overruled the motion, and counsel for de- 
fendants excepted. 

On the trial, complainants offered in evidence acopy of the fi. 
fa. first making affidavit, that the “‘ original was levied upon land 
in Baker County, and returned, with the claim papers, to the 
Superior Court of that County, and that he supposed it. was 
in that office, but. that it could not be found.” To which 
showing, and accounting for the loss of the original fi. fa. 
counsel for defendants objected. The Court overruled the ob- 
jection, and defendants excepted. 

Defendants proposed to read in evidence the depositions of 
Augustus H. Hansell, who testified, “that George W. Col- 
lier did, since the death of John Rawls, offer ‘to settle the fi. 
fa. by giving a settlement of land in Baker County, in pay- 
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ment thereof, which settlement of land, he (Collier) said was 
worth fully the amount due on said fi: fa.” &e. 

To which testimony counsel for complainant objected. .The 
‘Court sustained the objection, and defendants excepted. 

Defendants then proposed to read in evidence the’ deposi- 
tions of Edward St. George, to prove the admissions of -Col- 
lier as to his liability for the whole of said fi. fa..as also the 
solvency of Collier. To the introduction of which testimony 
counsel for complainants objected, and defendants excepted. 

Counsel for complainants proposed to read in evidence a re- 
ceipt given by Rawls, in 1841, to Bracewell and St:--George, 
for’various amounts, to be credited upon the fis,fa..and which 
receipt was set forth in the amendment: to. the bill. Counsel 
for defendants objected to the evidence.. The Court. over- 
ruled the objection, and counsel for defendants excepted. 

Complainant then proposed to show the insolvency of  Col- 
lier in 1841 and 1842, from rumor and general reputation, to 
which testimony counsel for defendants objected. >The Court 
overruled the objection, and counsel for defendants excepted. 

Among other things, the Cort charged the Jury, “ That 
the contract.of release, alleged in the bill, by ‘which Collier 
was to apply the proceeds of his yearly labor-in discharge of 
one-third part of the fi. fa. need not be ‘strictly proved, but 
would be substantially proved by proof that one-third part of 
the debt had been paid in any other way or. manner, at.-Col- 
lier’s instance, and that it is. true, as a legal principle, that an 
allegation of a positive contract is notsupported ‘by eto af a 
contract in the alternative.” 

‘The Court farther charged the Jury, “ That it ought. to be 
averred in-the bill, and proved to the Jury, that Collier was 
either insolvent or embarrassed, so as. to jeopardize the.collec- 
tion of the debt, in order for the Mapennaint to release Collier 
to have bound Rawls.” 

Counsel for defendants cantata the Court to i a the 
Jury, “ That. a judgment debt of record,. cannot; be discharged 
-or-released by-an agreement vesting in parol, ora verbal agree- 
ment-to pay a less amount than the whole debt,” which charge 
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the Court refused to give, but charged the contrary to be the 
law, provided the ‘agreement was made upon a good and sufli- 
cient consideration.” 

Counsel for defendant icuteitiad the Court to charge the 
Jury, “That the great length of time which has elapsed since 
the contract is alleged to have taken place, is a. circumstance 
which the Jury is authorized to consider, in order to. negative 
the idea of sucha contract, and that if they believed, from 
the evidence, that St. George and Collier were solvent at the 
time of the contract of release, that this was a circumstance 
going to negative the existence of such an agreement.’ The 
Court refused so to charge. To all which charges and refu- 
sals to charge, counsel for defendants excepted. The Jury de- 
creed in favor of the complainant. Whereupon eounsel for 
defendants moved the Court for a new trial, upon several 
grounds, predicated upon the exceptions taken in the progress 
of the trial of the cause. 

The Court‘refused to grant a new trial, and counsel for de- 
fendants excepted, and upon these several exceptions error has 
been assigned. 


BatLky, for plaintiff in error. 
Strrozizr & WorRI11, for defendants. 
By the Court.—NisBet, J. delivering the opinion. 


[1.] This bill was returned to the June Term, 1850. -At 
the December Term following, the answers were in, and the 
replications filed. At that time, therefore, it was ready for a 
hearing, and ought to have been set down for trial.- After 
this, to wit: in April 1852, we have the first notice of the 
amendment. The only notice then given of it is, a waiver of a 
copy, endorsed by the counsel for the defendants. -We infer 
that it was, without farther solemnity, at that time, filed among 
the papers, as an authorized amendment to the bill.» The record 
discloses no application to the Court for leave to ‘amend—no 
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showing upon which to found such application—no consent of 
parties that the amendment be made, and no order authorizing 
it. Thus: situated, the cause was called for trial in 1858, and 
the amendment appearing to be a part of the pleadings, 
counsel for the defendants moved to strike it out, upon the 
ground that it was irregularly in. This motion being refused, 
exception was taken. 
[2.] The rules of Chancery practice condemn this procedure 
in case of a bill not sworn to—much more dothey condemn it 
in case of a sworn bill, as was this. This amendment makes 
a material addition to the complainant’s case. It charges that 
the execution is paid off, and exhibits a receipt for a large 
amount, going to show that fact. The original bill only charg- 
ed; that the complainant’s one-third had been paid, in pursu- 
ance of the agreement between himself and John Rawls, and 
prayed a perpetual injunction as to him; but the amendment 
goes for a decree of satisfaction and injunction as to the whole 
judgment. It was not, therefore, a formal, but it was a vital 
amendment. When a cause. is set down for a hearing, amend- 
ments are not matters of right, but are addressed to the sound 
discretion of the Court, upon special cause shown. It is as 
difficult to amend a sworn bill as an answer. To either, 
amendments are allowed with the utmost caution, and-for ma- 
ny good reasons, to be found in some of the cases to which I 
shall presently refer. Here no cause was shown—no leave ask- 
ed—no judgment or order passed, and no verification of the 
amendment. It would seem that the amendment was not 
passed upon by the Court, but put in by counsel as a matter 
of course. All of which was without precedent, and flagrantly 
irregular. The record does not show that this amendment was 
ever answered,-or that it was ever taken as confessed, and yet 
a decree was had on the bill as amended. Such proceedings 
reproach our Courts of Chancery, and merit, as they now re- 
ceive, the disapprobation of this Court. ~We think that the 
Court, for these reasons, erred in not granting the motion of 
the defendant below, to strike out this amendment. Martin 
vs. Atkinson, 5 Ga. Rep. 890. Geo. R. R. § Banking Co. 














AMERICUS, JULY TERM, 1853. 413 


Molyneaux et al. va, Ouilier. 


ve.- Milner § Co. 8 Geo. 318. -Boyd, Adm. vs.-Olements,- 8 
Geo..522. Carey, assignee, vs. Ector;.adm’a, et al...T Ga. 
99. Peacock vs. Terry, 9 Ga. 187... > 

[3.] The plaintiff proposed to read m evidence-a copy: of the 
Si. fa. appended as.an-exhibit-+to his bill, which the Court per- 
mitted him to do, notwithstanding the objection of the defend- 
ants’ counsel, that proper diligence had not been‘used: to-pro- 
cure the original. The fi..fa. had) been levied:-upon lands. in 
the County-of Baker, where this cause-was~ pending, and a 
claim interposed; also, at the same time, upon negroes, anda 
claim interposed, which had been ‘returned: to: the Countyof 
Pulaski, from whence the execution issued. ..Subsequent: to 
both of these levies, it had been levied. upon a’slave in» the 
County of Muscogee. The diligence used-was as follows, to 
wit : the plaintiff, Mr. Collier, swore that the original fi. favhad 
been levied on land in Baker County, which was claimed, and 
that the claim and fi. fa. were returned to the Superior Court 
of that County, and that he supposed that it »was - among the 
claim papers, until informed at the time, by his counsel; that 
it was not among them, and that he had no knowledge where 
it was, or to whom to apply, with any prospect of getting -at. 
The Clerk of the Superior Court of Baker County. testified, 
that it was not in his office, and that he did- not-know who had 
it.. -The-diligence, used then, was an application:to the Clerk 
of the Court of Baker County, to whom the execution-had been 
returned, for it. That was all, and that was not sufficient. 
Before secondary evidence of a paper can be'admitted, aceord- 
ing to the ruling of this Court, the party must show: that*he 
has, in good faith, and in. a reasonable. degree, exhausted: all 
the sources of information, and all the means of discovery, ac- 
cessible to him, in accounting for the original. Doe ex dem: 
Vaughn vs. Biggers, 6 Ga. 194. The plaintiff did-not come 
up to this rule, but fell short of a far less stringent rule. He 
might have sought the original at the hands-of the Clerk of 
the Court'in Pulaski, to. which Court one of the claims: had 
been returned, with areasonable prospect of finding it there. 
The last levy of the exeeution was made in Muscogee, after it 
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was returned to the Court with the claim papers, in Baker. 
Most reasonably it was in.the hands of the. Sheriff of Musco- 
gee, for there it must have been-last, in order tomake the levy. 
To him, certainly, application for-information ought~to have 
been-made.. Whether, under the circumstances, the plaintiff 
could not have continued, had the copy been ruled out, isa dif- 
ferent~ question. - This is a question of diligence. ‘We think 
the Court erred in admitting the copy. 
. [4.] Judge-Hansel’s testimony, offered by the defendants 
below, was improperly rejected. It was-proposed to prove by 
him, that Collier, the plaintiff, “did, since the death of John 
Rawls, offer to settle the fi. fa. by giving a settlement: of land 
in Baker County, in payment therefor, which settlement he 
said was worth fully the amount due on the fi. fa. and desired 
witness to'get an order from the Court of Ordinary of Pulaski 
County, authorizing the administrators of Rawls to make the 
settlement as 'proposed.”' This was the testimony of Judge 
Hansel, which was:rejected. The Court seems to have reject- 
ed:it, because the witness, upon cross-examination, called the 
proposition thus to settle the execution,-a compromise. What 
a ‘party says in an-offer to compromise a debt is not. compe- 
tént testimony, because the admission of such sayings would 
bein conflict with a sound rule of public policy—the policy of 
encouraging peaceful, out-door adjustment of cases and causes 
of litigation. 

~ But was this an offer to compromise the debt die: on this 
exeeution?: We think it was rather an offer to pay it—to 
pay in-lands, instead of money, but still an offer to pay. 
Confidential overtures: of pacification, or any other offers or 
propositions between litigating parties, expressly. stated to be 
made without prejudice, are excluded. Corey vs. Britton, 4 
C. & P. 462. Healy vs. Thacker, 8 C. & P. 888. 1 -Green- 
leaf’s Evid. §192. ‘There is no evidence here’ that Collier 
expressly stated that his propositions to Hansel were made 
without prejudice. - So-an offer to pay a less-sum than that 
claimed, without more, is not admissible ; it is irrelevant, nei- 
ther admitting nor denying the claim. A party’ may thus 
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offer to buy his peace without prejudice.. Gregory-ve.. How- 
ard, 8 Esp. 113. Marsh vs. Gould, 2. Pick. 290. | Gerrish 
vs. Sweetser, 4 Pick. 374,377.  Waymand vs,. Hiliand, T 
Bing,101; 2 Camp. 106; 1 Greenleaf’s Evid.'.§192.. So, 
if admissions are made without express stipulations that they 
are made.without prejudice, but under the faith of a pending 
treaty, and into. which a party is led by the confidence of a 
compromise taking place, they are inadmissible... The con- 
dition; tacit_or express, that no advantage will be taken of the 
admission, it being made with a view’to, and in furtherance of 
an amicable adjustment, is the test of this rule of evidence. 
By this test the offer of Mr. Collier was admissible ; for there 
was no .such_condition, express or implied; the admissions 
were not made under the faith of a pending treaty for a com- 
promise: There was no such treaty pending. “Nor was he 
induced to make them under the expectation that’a compro- 
mise would take place. He proposes to Judge Hansel, to pay 
a debt which he admits to be due: He offers lands in- pay- 
ment, and says that the lands are fully worth the amount due 
on the fi..fa:.. Thus conceding in terms, a debt. due. Even if 
the admission of the claim is tacitly made, unless accompanied 
with a caution, that the offer to pay is copfidential, it is ad- 
missible. 1 M. & M. 446. Ibid, 447, n. 2 Dowl. §Ry. 
358. 1 Green. Evid. $192. Judge Hansel’s.saying that it 
was a compromise, does not make it so. He does not say 
that Collier called his offer a compromise. .He, the. witness, 
judging from the facts, believed it to be a compromise, and so 
designated-it.. We also.are called to judge, and think that 
the. excluded testimony ought. to have been admitted. 

The depositions of Mr. St. George, were tendered by the 
defendants, to disprove the fact of the agreement set up in the 
bill, under which the plaintiff, Collier, claimed to be released 
from all liability on the judgment, by proving Collier’s admis- 
sions that he was bound for the whole amount of that judg- 
ment. The Court. rejected St. George’s testimony,. and the 
defendants excepted. St. George was not a party on the re- 
cord, -but he was a party to the judgment sought to be enjoin- 


























SUPREME.COURT OF GEORGIA. 


Molyneaux et al. vs. Collier. 


416 











ed by Collier, as security on the appeal. The agreement upon 
which Collier relied, and the existence of which St: George 
was called to negative, was an agreement between Rawls, who 
is charged in ‘the bill to have been owner of the judgment, and 
Collier, by virtue of which, Collier. was to be released from 
liability on the judgment, by paying one-third from the yearly 
proceeds of his Jabor. Collier and Bracewell were the princi- 
pals on the judgment, and St. George, as stated, security on 
the appeal. The testimony of St. George was rejected on the 
ground of interest. The release of one of the principals, Col- 
lier, without the consent of St. George, the surety, would dis- 
charge the latter... St. George ‘was calledto disprove a fact, 

which if established, would discharge him. He was called to 
prove, what if true, to wit, the non-existence of the agreement, 

would leave him liable on the judgment, and if not-true, would 
discharge him. He was therefore interested. Whether, he 
was compelled to answer, or whether privileged not to an- 
swer, may be a serious question, The privilege is:personal to 
the witnéss, and cannot be set up by a party. St. George did 
not assert it, being willing-to testify. The question of exemp- 
tion from obligation to. testify, was not therefore made in this 
case, and-as I have no time for amateur discussion, I shall 
content myself with referring on this head to the 452d section 
of Prof. Greenleaf’s book on Evidence, and the authorities 
noted by him. 

[5.] St. George was called to testify witli a interest, 
and. consenting to answer, there was no legal objection to his 
depositions going to the Jury. It was said in argument, that 
the effect of his-evidence was to sustain the judgment upon 
which he was security, and which, under our Statutes, he 
would be entitled to control against his principal for reim- 
bursement, and therefore he was interested. The reply to 
this reasoning, is that he would have the right to control the 
judgment for reimbursement, irrespective of any result of this 
suit. If there should be a decree enjoining it forever, so far as 
Collier is concerned, against the right of the plaintiff in exe- 
cution, or his assignee, (which is the decree which Collier asks, ) 
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yet such decree would not affect the right of St. George to 
use it for reimbursement as security, against Collier and Brace- 
well, his principals. Again, it was said that the original debt 
upon which the judgment is founded, was a debt due by the firm of 
Collier, Bracewell & Co. of which firm St. George was a mem- 
ber, and being called to prove that Collier admitted that he was 
bound for the whole of it, he is testifying against his own lia- 
bility as partner, and therefore interested. The replies are: 
First—that whilst he would have proven Collier's liability to 
pay the whole debt, he does not swear that Collier was alone 
liable; he does not say that he (St. George,) is not also liable. 
Second—his liability for the whole debt to the plaintiff in ex- 
ecution, is fixed as a defendant in the judgment; his testimony 
could not discharge that. He is bound on the judgment, 
whether a partner or not, of the firm of Collier, Bracewell & 
Co. and irrespective of any rights or obligations which exist 
among the members of that firm. The judgment passed 
against him as security on the appeal. - Upon this assignment 
also, our judgment is that the Court erred. 

[6.] We think farther, that the Court erred in permitting 
the plaintiff below to prove his insolvency by proof of general 
reputation. Insolvency is a personal condition. Whether A. 
B. or C. is in a condition of insolvency, is a conclusion, which 
may be, indeed must be, drawn from facts present to the mind. 
Facts which demonstrate insolvency may be proven; such as 
a return of nulla bona, or any fact less conclusive than that, 
which goes to show inability to meet pecuniary obligations. 
The elementary books do not recognize insolvency as an ex- 
ception to the general rule, that hearsay is not evidence. 
Upon the direct question the books are barren of cases. It is 
not free from difficulty. It was held in The State vs. Coch- 
ran, upon an indictment for passing counterfeit bills, that to 
rebut the seienter, the fact that the accused was a man of 
property might be proved by general reputation. 2 Dev. 68. 
The rule there settled, seems to be this, that when the state of 
a man’s property is a question arising collaterally, it may be 
shown by proof of general reputation. In Lawson ve. Orear, 
voL. xii 53 
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the Supreme Court. of Alabama comment upon the ‘case of 
The State vs. Cochran, approvingly, yet rule that “reputa- 
tion is not admissible to prove insolvency, as. that is ‘the legal 
conclusion from facts to be stated.” Judge Groldthwaite says, 
however, thatthe Court can see no sufficient reason to exclude 
proof of reputation of facts or circumstances, from which that 
conclusion might be drawn. 
In this case, the question arose collaterally. The main 
question was whether the agreement set ‘up by Collier in his 
bill, between himself and the plaintiff in execution, Rawls, 
was or was not made. Collateral to this, and in order to 
prove the existence of the agreement, by exhibiting a reason 
why. Rawls should enter into it, Collier proposed to prove his 
own insolvency at the time. Whilst I must entertain some 
doubt, I conclude, with my colleagues, that upon principle, the 
evidence ought to have been excluded. 1 Greenleaf’s Evid. 
§§ 98, 99, 100, 101. Cowen § Hill's Notes, part 1st, page 
702. Seaciois vs. Orear, 7 Alab. 784 ; 5 Alab. 277; 5 Por- 
ter, 382; 5 Alab, 731; 8 Port, 258. 

ake We are of the opinion that the Court erred in not in- 
structing the Jury as requested, that they might consider the 
fact of the solvency of Bracewell and St. George, two of the de- 
fendants in the execution, as going to show that there was no 
such ‘contract as that set up in the bill, between the plaintiff 
in execution, Rawls, and Collier. The solvency of these de- 
fendants in execution atthe time when the contract is charg- 
ed to have been entered into, is admitted by the complainant 
in his bill. The solvency of two of three defendants in execu- 
tion, is certainly a reason why the plaintiff in execution should 
not agree with the third to discharge him, if he would apply 
the proceeds of his yearly labor to the payment of one-third 
the execution. If his whole debt was safe, what motive could 
the plaintiff have to agree to release one of the. defendants, 
upon receiving from him, in the proceeds of his yearly labor, 
‘the one-third part? What motive, it.may be asked with em- 
phasis, where the agreement would work a discharge of the 
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solvent security? He would gain nothing, and lose the lia- 
bility of the security on the appeal, Mr. St. George. 

[8.] But the Court did not err in declining to instruct the 
Jury that they might consider the time which had elapsed be- 
tween the making the agreement as charged, and the filing of 
complainant's bill, as warranting a presumption against the 
existencé of any such agreement. Upon the supposition that 
there was such an agreement, the plaintiff, Collier, is presum- 

ed to have rested upon it, and had a right to believe that 
Rawls had, and would abide it in good faith. There was no 
oceasion for him to move in a Court of Equity to compel 
Rawls to keep his covenant, until there was evidence that he 
had broken, or would break it. Collier could not be put upon 
diligence until Rawls was in a position adverse to his rights 
under the agreement. In point of fact, Collier did move for 
protection against the execution, within reasonable time, after 
Rawls moved to enforce it. Immediately upon a levy, aclaim 
was put in by his vendee, and the title of the property staked 
upon the agreement, and Collier's fulfilment.. Under these 
circumstances, such instruction would have been without war- 
rant in the facts, and unjust to Collier. 

-[9.] Nor did the Court err in admitting in evidence the 
receipt of 1841, appended to the amendment as an exhibit. 
With the sthienciesdnd it was clearly admissible, as sustaining 
the case made in the amendment. That being ruled out, 

the receipt was admissible, under the allegations,in the origi- 
nal bill, according to two views of the case. The argument 
was, that Collier was to be released upon payment of one-third 
of the judgment from the yéarly proceeds of his labor. The 
agreement is charged to have been made in 1842, and the re- 
ceipt is dated in 1841. Collier was to pay one-third of the 
judgment then due, that is, at the date of the agreement. . In- 
asmuch as this payment appears to have been made anterior 
to that date, we think it was admissible to. show how much was 
then due on the judgment, and thereby how much was Collier's. 
one-third part. Again, although the receipt does not purport 
to be a payment by Collier, yet it was admissible, by way of 
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showing a payment by him in fulfilment of his agreement with 
Rawls, if indeed and not otherwise, it could be shown by other 
testimony, that it was made by him or on his account ; and to 
this effect, as touching the receipt, it. would be the duty of the 
Court to instruct the Jury. Counsel for the defendants be- 
low, claimed that it ought to be repelled, because it was.a re- 
ceipt for the same payment, appearing as a credit entered on 
the execution. This objection assumes the identity of the two 
payments. Whether they are one and the same, is a fact for 
the Jury to determine. : 

[10.]. By exceptions to the instructions given, and the re- 
fusal of the Court to give suchas were asked, we are invoked 
to determine under what circumstances an agreement-to dis- 
charge a debt, by a promise on the part of the debtor to pay 
a lesssum, can be sustained. This is a matter not fixed with 
absolute certainty in England. And the English doctrine, so 
far as it is definitely settled, seems to have received some mod- 
ificationsin this country. . Here was a judgment against three, 
one of whom, Collier, seeks a perpetual injunction, upon the 
ground, that in 1842, it was agreed between himself and John 
Rawls, who was then the owner of the judgment, that if he, Col- 
lier, would pay one-third of the judgment from the yearly pro- 
ceeds of his labor, he should be released from farther liability. 
The bill avers, that Collier has fulfilled his undertaking by 
paying one-third of the judgment. Whether this agreement 
can be sustained, is the question—a question to which has 
been assigned the most distinguished roléin this forensic 
drama, and upon which able counsel have bestowed their most 
careful attention. Some of the conclusions of the Court be- 
low receive our sanction, whilst from others we are constrained to 
dissent ; and with a view to relieve against needless litigation, 
we feel-ourselves bound to go beyond the questions, in literal 
strictness, made in the record, but not beyond the inevitable 
exigencies of the case. The leading-case upon this subject, 
in England, is Cumber vs. Wane, (reported in 1 Strange, 
425.) It has been denied to be law. Lord Ellenborough and — 
Mr. J. Buller, seem to have doubted its authority. The for- 
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mer, however, in Fitch vs. Sutton, (5 East. 280;) whilst ad- 
mitting that he had said, in argument, in the case -of Heath- 
coat vs. Crookshanks, that the case of-Cumber and Wane 
had been denied:to be law, declared that its authority was sus- 
tained by Pinnell’s case, and that “Pinnell’s case had never 
been questioned. The case of Cwmber.vs. Wane, is badly re- 
ported, and whilst some‘of the propositions which fell from.the 
Court, may well be questioned, yet, the principle settled by 
the phoning and the judgment, is sustained by 6 author- 
ity, both in England and America. 

[11.] The principle’is, that a security of equal dint: for a 
smaller sum, cannot’be pleaded in-an action for the larger 
sum. It cannot be so pleaded, because there is no considera- 
tion to support -an-agreement of that character. If A; for 
example, holds a demand against B, evidenced by a promisso- 
-ry note: for $100, and agrees to take B’s note for $50, and 
does, in fact, take it, such settlement cannot be pleaded by B, 
in bar of an action by A, against him on the one hundred dol- 
lar note. There is no consideration moving from B to A, and 
the contract is nupum dactum. A. having a debt due for.$100 
by note, is not’ bettered one jot or tittle, by taking B’s note 
for a less sum—he is rather damaged. Nor is: B’s: condition 
any worse. There is no detriment to him—his- condition ~is, 
indeed, one hundred per cent.*better ; in this, that instead of 
$100, he is to pay but $50.- ‘Lo this extent,’ the doctrine is 
immovably fixed. Cumber vs. Wane, 1-Strange, 425. Fitch 
v8. Sutton, 5 Bast. 230.. ‘Heathcoat vs. Crookshanks, 2 Term. 
R. 24. Pinnell’s case, 5 Reports, WT. Lynn-ve. Bruce, 2 
Hen. Black. R. 817. Thomas vs. sere; 2 - $c 47T. 
3D. § R. 647, 8. €. 

But itis also well settled, that if there be any benefit to the 
creditor, or detriment to the debtor, resulting from the new 
contract, that will be a consideration sufficient to support it. 
The exceptions engrafted upon the Cumber and Wane rule, rest 
upon 4 consideration,-and that is, the bettering the condition 
of the créditor, or the making worse the condition of the 
debtor. The legal possibility of a benefitis stated by Mr. 
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Smith, in summing up the law on this head, to be sufficient.to 
sustain the agreement. The rule of determination.is not ‘an 
impracticable one—indeed, for the most part, it is easy of ap- 
plication. The doctrine, -as settled in. Cumber and Wane, and 
the principle upon ‘which the exceptions go, may be united in 
this form of words, to wit: agreements.to settle an existing 
debt by paying.a part.in a like security, are void; unless some 
advantage or benefit accrues to the creditor, or detriment. to 
the debtor, from the agreement, other-than what springs out 
of the original contract. The latter part of this rule, has no. 
respect to the form.of. the new security. If there is a benefit 
secured to the creditor by the agreement, the. agreement is 
valid, no. matter how. it is evidenced. .It.is that. which dis- 
charges the old debt, and not the garb in which it is ‘clothed. 
Some of the exceptional. cases, are the following: An _unli- 
quidated claim for pecuniary: damages, will be discharged by 
an agreement to-accept a smaller sum—the liquidation of the 
smaller sum being a benefitto the créditor. L ongridge v8. 
Dorville, 5 B. § A. 117. . Watersvs. Smith; 2B. § Adal. 889. 
Wilkingon vs. Byers, 1 Adol. Bl. 106. - 

So,.if-the.debt is not yet. due, an-agreement. to pay a less 
sum at.an earlier day than its maturity, will’ be upheld, be- 
cause-the anticipation of payment is-a benefit to the creditor. 
Cumber vs. Wane,.1 Strange, 425... So,-also, if-a. creditor 
agree with an insolyent.debtor-to accept a less sum, with se-. 
curity, the security would be a-benefit, and sustain the.agree- 
ment. And upon the  principle.upon whieh these .exceptions. 
rest, an agreement to accept. the personal labor of an insolvent 
debtor;. in. value less than the, whole. debt, would be.a valid 
agreement. His labor, the creditor cannot demand to pay 
the whole debt, and. if. he, by the. new. contract, gets-that, the 
debtor being insolvent, his condition is improved. ; For the same. 
reason, an agreement-to accept a part. in the yearly. proceeds. 
of. the debtor’s labor, he-being insolvent, will be a. valid agree- 
ment; and that would be the case before-us,.if. all-the defend- 
ants to this. judgment were insolvent.. Ingolyency, in,such cas- 
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es, is indispensable ; “for, if the debtor’be solvent, t, no benefit 
results to the creditor. In that event, his while debt: is safe. 

[12.] Now, in-relation to this character of’ agreements; that 
is to say, executory agreements, ‘they donot avail to: discharge 
the debt until they are executed, unless. it~is “clear that the 
promise-and not the performance, is agreed to be the satisfac- 
tion. “Béens vs. Hearne, 1 M$ W. 326, 1 hens 
Cases, top page, 253... ee 

’ £18.) Thus, I have made, what occurs to. me, an intelligible 
statement'of the law of this case, as it. is understood in Eng- 
land. I think itis ‘trae, too, that in the main, the American 
decisions follow: those of England.- See American notes to 
Smith's Leading Cases, 1 vole tap page, 2538." > 

T proceed to apply these principles to the case under review. 
The contract was, that Collier, one of the: defendants to.the 
judgment, should be réleased upon his: payment: tothe plaintiff 
in execution, Rawls, one-third of the whole debt, in the yearly 
proceeds of his Tabor Tt was executory,, and it-is clear that 
it was the performance and not the promise, upon which the 
release depended. - The bill, however, charges | -performanée, 
and upon proof of it, the “agreement. would be free from ob- 
jection upon the score of its being” ‘executory. Nor, do we 
suppose that, in proving the execution of: the agreement, | ol- 
lier would be held to prove that he paid literally and specifi- 
cally the proceeds. of ‘each year’s labor. . Proof of payment 
by him, or by any other person’ on his account, of the amount 
stipulated, would be sufficient ; and to this effect, and correct: 
ly, as we think, the presiding J udge instructed the Jury. . The 
payment of one-third, whether made by Collier himself, or by 
any bedy else for him, the law would consider as, being done 
in pursuance, and in consequence of the agreement: To make 
this agreement valid, were there no body bound upon this 
judgment -but Collier, his insolvency at the time, would be in- 
dispensable, He being solvent, no benefit could ‘result to 
Rawls by. the new arrangement, and no. detriment to him. . A 
consideration would be wanting to the agreement; ‘If, on the 
contrary, he was insolvent, then the plaintiff stipulates for 
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that: which the judgment could not.give’ hith, to’ wit : the: pro- 
poernet we Feary: rasecatict ‘the esters andi in. et he is ben- 
efited. a 

“The bin decsece dienes Collier's inace ie 80 “matiy 
words; but it charges that he was very much embarrassed, and 
‘in a-failing' condition; and the Court. correctly instructed the 
Jury, that if these allegations were proven, it was sufficient. 
Nor, did-the Court err’ in saying to the Jury, that » parol 
agreement to pay a part, would discharge Collier, if it was 
founded on a good: and ‘sufficient consideration. That i is to say, 
to the extent that the Court went, the Court was right. ~ 

‘Viewing it in the. light of a ‘contract topay an existing debt, 
for which he, Collier, alone'was- bound, ‘and ‘his insolvency be- 
ing proven, we hold with. the Court, that the parol agreement 
was not objectionable hecause in parol. As before stated, 
the garb'in which the agreements clothed, would, in this case, 
make no difference. * Notwithstanding al thiate’ thisigs; we can- 
not stistain thé agreement set up in this bill, oi 

“flay “Upon ‘the: prineiples stated as governing an: ‘direement 
for a release by paying j pre itis a mnie pact. The judgment 
here, ibyagainst Collier and ‘two others, to wit: Bracewell and 
George. “The™ bill: charges 1 Bracewell and “St: George, to 
‘have Been’ solvent when the agreement with Collier was made, 
and: the: proof ‘sustains the bill, as to St. George’ s ‘solvency. 
Awigreement with one of three defendants ‘to a judginent, 
who is himself ‘Insolvent; ‘the other two o'being solvent, torelease 

are is without consideration, and yoid.. It 

ince nov wa e e of the’ ex stions, and is in 
conflict with “the. poi aa To be. alas, ‘we have 
seen that the-ereditor must” be ‘benefited’ or "thé debtor dam- 
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aged. * 

Rawls, by cai ighensat: detived no a ene, oi Collier re- 
dived no'detrimént. The latter is not injured by a ‘release 
of all, upon payment of part, no matter how paid, and lalthough 
insolvent, . because: at the time, bound by, the: judg : 
the whole debt; nor can Rawls have beén in any c¢ 
way bénefited; because the whole debt was available to him, 
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by the lien which the judgment gave him upon th: estate of the 
two defendants, Bracewell and St. George. Our judgment is, 
that the complainant in the bill cannot recover, unless all the 
defendants in the judgment are averred and proven to be in- 
solvent. 

Let the judgment be reversed. 





No. 61.—Cyrus A. Royston, plaintiff in error, vs. MILDRED 
F. A. Royston, defendant in error. 


[1.] The Act of 1837, provides that in all cases of joint tenancy, tenancy in 
common, or in co-parcenary, where it shall be made appear to the Court-that 
the value of the entire lands will be depreciated by a division, that ih such 
case a sale shall be ordered: Held, that an allegation in a bill praying a 
sale, that “the landis only valuable as a cotton plantation, and that to 
have the same partitioned into three separate and distinct parts would 
greatly diminish its value,” is sufficient, if true, to authorize a decree of 
sale. 


[2.] Partition by sale, where there is anything peculiar in the property to 
make it necessary and proper between joint tenants, tenants in common 
and in co-parcenary, is a matter of right by the law of this State, not only 
without but against the consent of one or more of the joint owners. 

[3.] Ordinarily, partition is a proceeding at Law ; but this is where the par- 
ties are completely remediable at Law, not otherwise. 

[4.] In partitions, asin applications for the establishment of lost papers and 
mortgage foreclosures, wherever there is anything peculiar, the necessity 
for discovery, for instance, the removal of obstructions against complete 
justice, or any other peculiar ground for equitable interference, Chancery 
jurisdiction attaches. 


In Equity, in Baker Superior Court. Decision on demur- 
rer, made by Judge Perkins. April Term, 1853. 


Felix Calloway, of Baker County, died intestate, leaving 


a widow and two children, Mary Frances Calloway, who in- - 
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termarried with Cyrus-A. Royston, and Margaret Ann Cal- 
loway, who intermarried with. Edward T. Swain. He also 
left a large plantation, consisting of several hundred acres 
of land, in Baker County, to which his widow and two chil- 
dren succeeded, as tenants in common. 

Mrs. Callaway subsequently intermarried with George D. 
Royston, and died. George D. Royston afterwards intermar- 
ried with the complainant in the bill, and by her had two chil- 
dren, Sarah E. Royston and Mary S. Royston, who are minors, 
and for whom Winborn D. Lawton is now guardian. George 
D. Royston died, leaving a will, by which he bequeathed to 
complainant an equal part of his lands in Baker County, with 
his two children already named, with directions that all his 
lands, except that portion bequeathed to complainant, be sold, 
on the most advantageous terms. The land which Royston 
held in right of his wife, formerly Mrs. Calloway, remained 
undivided between him and the two surviving children of Cal- 
loway, till the death of Royston. 

The bill alleged the foregoing facts, and charged that the 
settlement of land known as the “ Calloway tract, was only 
valuable as a cotton plantation, and to have the same parti- 
tioned into three distinct and separate parcels would vastly 
depreciate it in value.’”’ The complainant proposed in the 
bill, “to receive one-third part of the net proceeds of the sale 
of the land in lieu of her dower, and the one-third interest in 
the lands to which she was entitled under the will of Royston, 
and to secure the corpus of said funds for the remainder-men, 
by bond and security.” 

The bill prayed that the Court decree a sale of the lands, 
and a division of the proceeds of such sale, in accordance with 
the facts stated in the bill. 

To this bill, the defendant, Cyrus A. Royston, (the other 
parties concurring in the sale of the lands,) demurred, upon 
the grounds— 1 

1st. Because there is no sufficient reason charged in the 
bill, why this defendant’s portion should be sold. 
2d. Because it is not charged in said bill, that this defend- 
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ant or his wife is consenting to such sale, by any charge made 
in said bill, but the contrary is charged. 

3d. Because this defendant’s interest in said land cannot be 
sold without his consent. 

4th. Because complainant has her remedy, if any, at Law. 

The Court overruled the demurrer, and to this decision 
counsel for defendants excepted. 


Moraav, for plaintiff in error. 
Vason, for defendant in error. 
By the Court.—LumMPkxn, J. delivering the opinion. 


[1.] Is it true, as assumed in the first ground of demurrer, 
that “there is no sufficient reason charged in the bill why this 
tract of land should be sold entire ?” 

It is alleged that this land ‘‘is only valuable as a cotton 
plantation; and that to have the same partitioned into three 
separate and distinct parcels, would vastly diminish its value 
and render it of little worth to either of the parties in interest ; 
but that if the tract was sold together, it would bring $25,000, 
or some other large sum.” And the demurrer admits this 
statement to be true. 

Now, the Act of 1837, (C0bd’s Digest, 583, 584,) provides 
that “whenever it is made satisfactorily to appear to the 
Court that a fair and equitable division of lands and tene- 
ments cannot be made by metes and bounds, either by reason 
of improvements, the erection of mills or machinery of any 
kind, or for any other cause, that the value of the entire lands 
would be depreciated by a division, that in that event, a sale 
may be ordered, and the proceeds, instead of the property 
itself, be divided among the several claimants rateably, in pro- 
portion to their respective interests, after ne the ex- 

penses of the proceeding.” 

It will be. seen, therefore, that the bill makes just such a 
case as is contemplated by the Act, and consequently is not 
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demurrable. Whether upon the hearing, the proof will sus- 
tain the allegation, is another thing. If on the trial, the 
complainant should fail to make it satisfactorily to appear, by 
testimony, to the Court and Jury, that all things considered, 
it is best that the plantation. should be sold in bulk, rather 
_ than be divided, she will fail, of course, to obtain a decree for 
a sale. 

[2.] But it is objected, that so far from consenting to this 
proceeding, the bill itself shows that Cyrus A. Royston-and 
his wife are opposed to a sale. 

The proper reply to this ground of demurrer, is that it is 
competent for the Court to order a sale, not only without, but 
against, the consent of some of the parties. The Statute 
itself settles this; for it makes provision in case of a sale 
where some of the co-tenants are refractory, that the commis- 
sioners appointed to conduct the sale may execute titles, and 
it is made their duty to do so. 

The third ground of demurrer denies broadly, that the inte- 
rest of any one or more of the heirs can be sold without his 
consent. se 

The Act of the Legislature already cited, expressly nega- 
tives this proposition. The argument submitted in support of 
this position, is radically erroneous. It assumes that it is tak- 
ing the property of A. and giving it to B—whereas it takes 
away no property from any body. Here is a tract of land in 
which various persons are interested. It cannot, from its pe- 
culiar situation, be divided without material injury to the own- 
ers ; and to prevent a loss, it is directed to be sold in solido ; 
and the proceeds, instead of the property itself, allotted to the 
parties. How can this, with any propriety, be said to be tak- 
ing the property of one person and giving it to another ? 

It is the every-day practice in this State, to sell land by 
orders of the Courts of Ordinary and by decrees in Chancery, 
in which heirs at law and others are interested. Whoever 
supposed that such proceedings divested vested rights? Tol- 
erate such a doctrine, and the next thing will be an applica- 
tion for an injunction from a defendant in execution, upon the 
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ground that his allodiwm has been seized without his consent, 
and is about to be sold and the proceeds appropriated to the 
benefit of his creditor ! 

[3.] The fourth and last ground of demurrer, is that there 
is an adequate remedy at Law, to wit, the sale prayed for in 
the bill may be made by commissioners, appointed on the 
Common Law side of the Court. 

[4.] It is conceded, that in this State at least, partition is a 
proceeding at Law. But this is where the parties are com- 
pletely remediable at Law—not otherwise. But in partitions, 
as in applications for the establishment of lost papers and 
mortgage foreclosures, wherever there is anything peculiar— 
a necessity for discovery for instance—the removal of obstruc- 
tions against complete justice, or any other, peculiar ground 
for equitable interference, Chancery jurisdiction*attaches. 

Here the inadequacy of the remedy at Law gives jurisdic- 
tion to Equity. In the first place, the consent of the minor 
children of Royston cannot be obtained, and their title divest- 
ed by a proceeding at Law. But there is a more serious obsta- 
cle to be surmounted. Mrs. Royston, the complainant, is ten- 
ant for life only, in one-third of the land coming to her hus- 
band from the Calloway estate. She offers, by her bill to 
secure the corpus to her two children, who take in remainder 
at her death. The Statute gives no authority to make this 
appropriate and indispensable arrangement. The very offer 
of indemnity to these remainder-men creates an equity on 
which the Chancery jurisdiction attaches. 

But it is argued that the defendant has no interest in this 
equitable adjustment between the heirs of Royston. He is 
joint-owner with them of the premises to be sold; and if their 
rights are beyond the reach of a Court of Law, Equity will 
interpose and administer full relief, ex aquo et bono, according 
to its own notion of complete justice. And if the land has 
to be sold, what difference can it possibly make to Cyrus A. 
Royston, whether the sale be made under a proceeding at Law 
or inEquity? Is it not better for him, that every cloud which 
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obscures the title to the property, arising from the infancy of a 
portion of the joint owners or otherwise, should be removed. 

Believing as we do, that if Courts of Equity are not em- 
powered in this State, under peculiar circumstances, to direct 
the sale of lands, concurrently with Common Law Courts, for 
the purpose of partition, that much hardship and injustice 
would be suffered from the want of such authority in this and 
many other cases that must necessarily arise, we affirm the 
judgment of the Court below. 





No. 62.—-Tuomas GARNER et ai, plaintiffs in error, vs. 
JAMES J. Keaton, defendant. 


[1.] Whether or not the bill of exceptions states with sufficient certainty 
the errors complained of, isa question to be decided upon hearing the 
merits, and not upon a motion to dismiss—when it will be necessary for 
the Court to look into the merits, in order to decide the motion. 


Counsel for defendant joined issue, protestando, on the fol- 
lowing grounds: 


Ist. Because the bill of exceptions is uncertain and insuffi- 
cient, in specifying the points of error and the grounds of er- 
ror, in this, to wit: that adi the errors there complained of, are 
matters of practice in the discretion of the Circuit Judge, and 
this Court cannot pass upon the exercise of that. discretion, 
unless the bill of exceptions shall show the ground, or the 
special cause shown, upon which the Court founded its decis- 
ions. 

2d. Because the error of the. Court complained of, in not 
allowing a certain amendment, is not specified in the bill of 
exceptions ; as the amendment being refused is no part of the 
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record, and there is nothing in the bill of exceptions, to show 
what was the amendment which was refused. 


Lyon & CLARK, for the motion. 
BENNING, contra. 


Per Curiam.—Starnes, J. delivering the opinion. 


[1.] This is an objection of which the defendant can have 
the benefit at the hearing, upon the merits. 

If the uncertainty complained of can be made certain by the 
record, we will so make it. We prefer not now to pause for 
an examination of the record; but, if after hearing the case, 
we find that we cannot ascertain from the record what was 
the amendment referred to by the bill of exceptions, we must, 
of course, affirm the judgment. 

Let the case proceed. 


No. 62.—Tuomas GARNER et al. plaintiffs in error, vs. JAMES 
J. Keaton, defendant. 


[1.] Though the Court below do not assign reasons altogether accurate, for re- 
scinding an order previously granted, allowing an amendment to a billin 
Equity ; yet, if in the exercise of his discretion, the Chancellor do rescind 
an improvident order, allowing an amendment which was not material, 
error is not committed. / 

[2.] When it is alleged that the Court committed error, in periitting a de- 
fendant to file exhibits, (not previously filed,) to an answer, and neither 
th¢ bill of exceptions, nor the record, specify or identify the exhibits re- 
ferred to, so that the reviewing Court may consider and decide upon the 
propriety of their admission, the judgment of the Court below must be af- 
firmed. 
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|3.] If the foundation for a series of interrogatories, proposed as an amend- 
ment after answers, be not laidin the bill, they cannot be admitted as an 
amendment. If the foundation be thus laid, the interrogatories will not, 
after answer, be admitted as an amendment, unless for good cause shown ; 
as in such case they are not needec. 
If the bill be not fully answered, the complainant should except, and 
require farther answet. If the~bill be fully answered, such an amend- 
ment in such a shape, would not be proper. 


In Equity, in Baker Superior Court. Tried before Judge 
PERKINS, April Term, 1853. 


To the, June Term, 1850, Thomas Garner, in right of his — 


wife, Stella Garner, formerly Stella Howard, and others, filed 
their bill for account and distribution, against James Keaton, 
administrator of William G. Howard, deceased. 

At the Detember Term, 1850, the usual rule was taken. 


On the 20th day of April, 1852, Keaton filed his answer, to: 


which was attached the inv enteay and bale bills of the proper- 
ty of the estate. 

On the 21st April, 1852, complainants filed in office, an 
amendment to their bill, in the shape of interrogatories, call- 
ing upoh Keaton to answer as to the notes, receipts, or other 
evidences of debt and moneys that Howard had, or controlled, 
at the time of his death, &c. Xe. 

Which amendment was allowed by the Court, at April Term, 
1852, of said Court ; and it was further “ ordered, that Kea- 
ton answer the bill by the first day of the next term of the 
Court, and on failure-to do so, that the charges set forth in 
complainant’s bill, be taken pro confesso,” &e. At a subse- 
quent term, to wit: April Ferm, 1853, of the Court, the above 
order was rescinded, and the amendment dismissed, upon the 
ground that the defendant ‘did not-have his day in Court.” 

Counsel for defendant moved for leave to file exhibits which 
were referred to in the answer, which was granted by the Court. 
Counsel for complainants then. moved the Court to amend 
their bill. The Court overruled the motion, and to these de- 
cisions and rulings of the Court, counsel for complainants ex- 
cepted. 
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Benniné@, for plaintiffs in error. 
Lyon & Cuark, for defendant in error. 


By the Court.—Starnes, J. delivering the opinion. 


Upon examination of the record in this case, we are 
enabled to ascertain with sufficient certainty, what the amend- 
ment was, which had been proposed and allowed at April Term, 
1852, of Baker Superior Court, and which was stricken out 
by order of Court, at April Term, 1853. We also ascertain 
from the record, that this same amendment. was that which 
was proposed at the last mentioned term, and which was re- 
fused by the Court. An order of the Court, which appears 
in the transcript of the record, in connection with a series of 
interrogatories made out for this case, and addressed to this de- 
fendant ; which order allows the same “as an amendment to 
the bill of complaint,” very effectually identifies these inter- 
rogatories, as the amendment in question. A copy of the 
same interrogatories appearing in the record, following a state- 
ment of the case, and entitled “‘amendment to bill,” which 
the Clerk certifies to have been filed April 27th, 1853, and 
notice of which, as an amendment, is acknowledged by de- 
fendant’s solicitor on the same-day, also very plainly shows 
that this-was the amendment which was refused. Thus, 
for the purpose of considering the first and last assignments of 
error, the record is sufficiently certain. 

[1.] The first assignment of error is, that the Court erred 
in rescinding the order allowing the amendment. 

Though we do not entirely agree with the Court below, in 
the reason given for rescinding the whole of this order, of 
April Term, 1852; yet, if it appear that such amendment 
was not material to complainant’s case, it will be evident that 
the order allowing the amendment was improvidently granted, 
and that no injury has accrued to complainant by its rescis- 
ion. . That it was not a material amendment, will appear by 
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the consideration which we give to the last assignment of er- 
ror. , 

[2.] The next assignment of error is, that the Court erred 
in permitting the defendant to file certain exhibits, at April 
Term, 1853, which had not been. previously filed with his an- 
swer. 3 

These exhibits are not specified in the bill of exceptions, and 
we are not able, by any thing in the transcript of the record, 
to fix or identify them, so as to consider and determine wheth- 
er, or not, the Court-exercised its discretion-properly in per- 
mitting them to be filed. We must, therefore, presume, that 
the Court below exercised that discretion wisely, and commit- 

ted no error in permitting such exhibits to be filed. 

[3.] The last assignment of error is, that the Court erred 
in refusing to allow the amendment tendered by complainants, 
at April Term, 1853. 

The proposed amendment consisted, as we have said, en- 
tirely of a series of interrogatories addressed to the defend- 
ant, substantially the same as had been sibietied proposed, 
received and rejected. 

Now, either the foundation for these interrogatories had 
been laid in the stating and charging parts of the bill, or it 
had not. If it had been so laid, then the interrogatories, unless 
upon some special cause shown, which does not appear, were not 
needed after answer. - If the foundation were not so laid, then 
they were.improper as an amendment, and could not be ad- 
mitted ; as, by the rules of pleading in Chancery, the defend- 
ant is not required to answer interrogatories which have no re- 
lation to the charges of-the bill. 

If the bill were not fully and: fairly answered, the. com- 
plainants could have excepted and required further answer. 
If the bill were fully and fairly answered, this amendment was 
not proper. 

If some amendment to the body of the bill had been needed, 
im order to procure a more full and satisfactory answer, it 
should have been presented in that shape. Such amendment 
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could not be allowed to take the shape of interrogatories, for 
which no foundation was laid in the bill. 

Upon a careful examination of the frame-work of the bill, 
it seems to us very fully and fairly answered by the defendant ; 
but if it be not so, this amendment is not the proper way in 
which to secure a more satisfactory answer. 

We would not be understood as saying, but that a case might 
occur, in which the submission of interrogatories as an amend- 
ment to a bill, by simplifying the matter to which the atten- 
tion of the defendant was invoked and his answer desired, 
would be proper. But we do not find this to be such a case; 
and, therefore, we see no cause for interference with the ex- 
ercise of, that.ample discretion in refusing or admitting amend- 
ments, which is reposed in the Judge of the Superior Court. 





No. 63.—ANpDREW ELKINS, plaintiff in error, vs. THz SratTE 
oF GeEorarA, defendant. 


[1.] Where a Statute contains provisoes and exceptions in distinct clauses, it 
is not necessary to state in the indictment that the defendant does not 
come within the exceptions, or to negative the provisoes which it contains ; 
but on the contrary, if the exceptions themselves are stated in the enacting 
clause, it will be necessary to negative them, in order that the ‘description 
of the crime may, in all respects, correspond with the Statute. 

[2.] Upon the trial ofa prosecution for retailing liquor without a license from 
the Inferior Court, the testimony of the Clerk of that Court is admissible 
to prove that no license had been granted to the defendant. 


Indictment for retailing spirituous liquors without license- 
Tried before Judge Iverson, in Taylor Superior Court, May 
Term, 1853. 


The indictment in this case charged, “‘ that the said Elkins, 
on the-fifteenth day of February, in the year eighteen hun- 
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dred and fifty-two, in the County and State aforesaid, did sell, 
by retail, spirituous liquors in quantities less than one quart, 
to one Cornelius Brantly, to wit: one gill of whiskey, without — 
license from the Inferior Court of said County,” &c. 

On the trial, counsel for defendant demurred to the bill 
of indictment, upon the ground that it did not charge, ‘“ that 
the defendant had not been licensed to retail spirituous liquors 
by the corporate authority of any townor city, where, by law, 
authority to grant license is vestedin the corporate authorities 
of such town or city.” The Court overruled the demurrer, 
and counsel for defendant excepted. 

The Solicitor General then proved, by the Clerk of the In- 
ferior Court of Taylor County, that no license had been issued 
to defendant, authorizing the defendant to sell, by retail, ‘spir- 
ituous liquors. 

To which evidence counsel for defendant objected, upon the 
ground, 

That the record of such license was the highest evidence. 

The Court overruled the objection, and counsel for defend- 
ant excepted, and upon these exceptions has assigned error. 


Rezsz, for plaintiff in error. 


Sol. Gen. Brown, for defendant in error. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The section of the Penal Code under which the plaintiff 
in error was indicted, is in the following words: “ If any per- 
son shall keep a tippling shop, or retail liquors, or sell by 
retail in quantities less than one quart, any wine, brandy, rum, 
gin, whiskey, or other spirituous liquors, or any mixture of 
‘such liquors, in any house, boothe, arbor, stall‘or other place 
whatever, without license from the Inferior Court of the Coun- 
ty, except incorporate towns or cities where, by law, authori- 
ty to grant licenses is vested in the corporate authorities of 
such towns or cities, such person so offending shall be guilty of 
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a misdemeanor, and on conviction, shall be fined inthe sum of 
fifty dollars, and on the failure to pay such fine, shall be impri- 
soned in the common jail for the space of thirty days.” (Cobbd’s 
NV. D. 818.) There is but one possible construction to be put 
upon this section, and that is, that the offence is limited to 
the keeping of a tippling shop, or retailing liquors, or selling 
by retail, in quantities less than one quart, any wine, gin, rum, 
brandy, whisky, or other spirituous liquors, or any mixture of 
such liquors, in any house, boothe, arbor, stall or other place 
whatever, without a license from the Inferior Court, outside 
of a corporate town or city, where, by law, authority to grant 
licenses is vested in the corporate authorities of such town or 
city. The doing the things enumerated in the Act, in a corpo- 
raté town or city, having authority, through its corporate au- 
thorities, to grant licenses, is expressly excepted from the pen- 
alties prescribed. To do the things enumerated any where in 
the State, is declared to be a misdemeanor, except in corpo- 
rate cities or towns, whose authorities are vested with the pow- 
er to issue licenses. The exception-goesto the offence and the 
penalties. The inevitable legal result-is, that doing the acts 
prohibited, without a license from the Inferior Court, within a 
corporate city or town, whose authorities are clothed, by law, 
with authority to grant licenses, is not an offence under the 
Penal Code. The localities excepted are not simply incorpo- 
rated cities ortowns. To be within the exception, the cities or 
towns must be not only incorporated, but their authorities must 
be, in addition thereto, vested with authority, by law, to grant 
licenses. Hence, if any of the prohibited acts are done in a 
corporate town or city, whose authorities are not vested. with 
power, by law, to issue licenses; without a license from the 
Inferior Court, the offence is complete. So, also, it is com- 
plete, if such acts, without license from the Inferior Court, are 
done in a town or city whose authorities are, by law, vested 
with the power of granting licenses, yet which towns or cities 
are not incorporated. What the Legislature really meant, we 
have no means of knowing, except from what they have plain- 
ly said. It is to be supposed, outside the Act, that they. did 
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not propose to exempt from punishment, him who, without a 
license from the Inferior Court, keeps a tippling shop, or re- 
tails liquors in a corporate town or city, whose authorities are 
vested, by law, with power to grant licenses, whether he had 
a license from the town or city or not, and, at the same time, 
to punish him who, without a license from the Inferior Court, 
- with far less injury to public morality, and with far greater re- 
gard-to peace, order and decency, should do the same things 
in hamlets, at cross-roads, or.at his own retired home. The 
Legislature may, however, have intended to leave the punish- 
ment of retailers and tippling shop keepers, within corporate 
towns and cities, having power to grant licenses, who might 
keep tippling shops, or retail liquors therein without a corpo- 
rate license, to the municipal authorities of such towns and-cit- 
ies. All other questions touching this whole subject being for- 
eign to this case, we are invoked to put a construction upon 
this section of the Penal Code. The one we have given is the 
only construction, in. our judgment, possible. We have no 
authority from the Constitution and Laws of Georgia, to 
make laws, or to supply defects in existing laws. Were there 
any doubt about this section in the Penal Code, it would be 
our duty, as it would be our pleasure, to favor that construc- 
tion which would support the general policy of the law—a 
policy which meets the cordial, and I willadd, the earnest ap- 
proval of this Court—a policy which looks to the suppression 
of intemperance, and the untold, ineffable evils which follow 
in its train. Such being the law under which the plaintiff in 
error was indicted, the pleadings must. conform to it. Our 
criminal pleadings are reduced to great simplicity. Yet nei- 
ther the law nor the practice of our Courts have dispensed 
with the rule, that an indictment must, in its averments, bring 
the accused within the operation of the law for a violation of 
which he is put upon trial. .It mustmake a case upon which, 
if proven, the Court would be enabled to adjudge the defend- 
ant guilty of a crime. This indictment charges the plaintiff 
in error simply with the offence of retailing spirituous liquors, 
in quantities less:than one quart, without a license from. the 
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Inferior Court. From the structure of the section which cre- 
ates this offence, there can be no proper Gescription of it, 
without averments which will deny to the defendant protection 
under the exceptions. They are not made in subsequent and 
independent sections, or by provisoes which set forth a ground 
of excuse or justification. They are inherent in the body of 
the definition of the offence, and cannot be separated from it. 
Were there here a general clause embracing a complete defini- 
nition of the offence, a description of the offence according to 
that clause would be sufficient, even although exceptions were 
created by subsequent clauses, in the form of provisoes or inde- 
pendent sections, In such a case, the benefit of the exceptions 
must be taken by plea. The distinction is this: when a Stat- 
ute contains provisoes and exceptions in distinct clauses, it is 
not necessary to state in the indictment, that the defendant 
does not come within the exceptions, or to negative the provi- 
soes which it contains. But on the contrary, if the exceptions 
themselves are stated in the enacting clause, it will be neces- 
sary to negative them, in order that the description of the 
crime may, in all respects, correspond with the Statute. 
This is just the form in which the exceptions are stated in this 
Act. Every allegation in this indictment may be true, and 
yet the plaintff in error may be guiltless of any violation 
of the law; for the facts stated do not necessarily con- 
stitute an offence by the law. It was necessary, there- 
fore, for the indictment to have negatived the fact that the de- 
fendant was within the exceptions, or in some other form, (and 
as to that, this Court would not be strict or technical,) brought 
him within the purview of the Statute. Not having done this, 
it is, in our judgment, defective in a vital particular. 1 Chit- 
ty'’s Crim. Law, 233, 234, top page. 1 Chitty’s Pleadings, 
264. 2 Hale, 170. Foster, 430. 1 Burrow,148. 1 Fast. 
R, 646, notes. 1 7. R. 144. 1 Lev. 26. Com. Dig. Ac- 
tion, Statute. 2 Nott § McCord, 365. 3 MeCord, 442. 
11 Sheph. 282. 5 Eng. 299. 18 Verm. 195. 

[2.] We do not consider the objection to the testimony of 
the Clerk of the Inferior Court sustainable. He was called 
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_ by the State, to prove that nolicense to retail had been grant- 
ed to the plaintiff inerror, and the objection is, that the high- 
est evidence of that fact is the record of the licenses granted. 
If the law required sucha record to be kept, there would be 
more force in the objection, for then the presumption would 
_be, no record of a license to the plaintiff in error appearing 
-where the law directs it to be made, that none was issued. 
Even then the testimony of the officer whose duty it is to keep 
the record, that none had been issued, would be as high as the 
record itself. In this case the record was required, not to 
prove what is in it, but what is not in it, and thereby to show 
that the plaintiff in error retailed without a license. The ex- 
hibition of light by the-presentation of darkness. Luz anon 
lucendo. But there is no law requiring such a record to be 
kept, and, therefore, the presumption that no license was 
granted, because there was no record of such granting, does 
not arise. The granting of the license not being required to be 
recorded, it may, in legal contemplation, have been issued, al- 
though there is no record of that fact. In this view of it, the 
testimony of the officer whose duty it is, under the direction of 
the Inferior- Court, to issue the license, is the best and highest 
evidence. 
Let the judgment below be reversed. 
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No. 64.—AntHony A. WANET, -plaintiff in error, v8. Jamas 
L. CorBeEt, defendant in error. 


[1.] A Justice of the Inferior Court may issue an attachment returnable to 
the Superior Court: 


[2.] In construing a Statute, great regard ought to’ be picid’ to the construc- 
tion put upon it by the sages of the law, who lived at the time-or soon 
after it was made. 

[8.], An attachment may be made returnable to the next term of the Supe- 
rior or Inferior Court of the County, at the option of the party.-suing out 
the same. ’ 


Attachment, in Stewart Superior Court. Tried before 
Judge Powsrs, April: Term, 1853. 


On the 10th day of May, 1852, William A. Rawson, a Jus- 
tice-of the Inferior Court of Stewart County, issued an attach- 
ment in favor of Anthony A. Wanet, against James. A. Cor- 
bet, returnable to the October Term, 1852, of Stewart : Supe- 
rior. Court. 

At the April Term of said Court, 1853; saneel for defend- 
ant moved the Court to dismiss the attachment, upon the 
grounds : 

Ist. Because the attachment was tested and issued by o 
Justice of the Inferior Court of said County, and made return- 
able to the Superior Court of said County. 

2d. Because the said attachment, being issued more than 
thirty days before the July Term, 1852, of the Inferior Court 
of said County, was made returnable to the Superior Court of 
said County, October Term, 1852, when it should have been 
made returnable to the July Term, aforesaid, of said Superior 
Court. 

Judge Powers presiding for Judge Iverson, sustained the 
motion and dismissed the attachment, and this decision is as- 


signed as error. 


VoL, xu 56 
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CuaRk, for plaintiff in error. 
TuckER, for defendant in error. 
By the Court.—Lumprxin, J. delivering the opinion. 


[1.] We readily admit that there is plausibility atleast, not to 
say force, in the construction contended for under our attach- 
ment laws, upon both of the points embraced inthe bill of 
exceptions. 

[2.] But we do not feel -at liberty to disregard the estab- 
lished practice of our predecessors, for more than fifty years, 
to the contrary. ‘A construction put upon the law, by Judges 
who lived at the time when it was made, or soon thereafter, 
and so firmly settled and’ familiarly and universally known, 
should be changed by ho person short of the Legislature. 

“Great régard,” says Sir H. Coke, “ ought, in construing 
a Statute, to be paid to the construction which the sages of 
the law who lived atthe time, or soon after it was made, put 
upon it; because they were best able to judge the intention of 
the makers at the time when the law was ‘made. 2 Inst. 11, 
136, 181. : 

[3.] We consequently reverse the judgment of the Circuit 
Court, upon both of the grounds embraced in the bill of ex- 
ceptions. 
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No. 65.—SaMUEL SHEPHERD, administrator, &c. plaintiff in 
error, vs. DAviD N. BURKHALTER, defendant in error. 


[1.] If mortgage be not recorded in the time prescribed by law, a judgment 
against the mortgagor, obtained before foreclosure, in the absence of no- 
tice to the judgment creditor, gains a priorty of lien upon the land consti- 
tuting the mortgaged premises ; and the purchaser of the property sold 
under such judgment, gets the interest. which is sold, to the extent of the 
lien, and is subrogated to the rights of the creditor to that extent, al- 
though such purchaser may have had notice of the unrecorded mortgage. 

[2.] Though at the Sheriff’s sale, notice be given of such mortgage by one 
of the mortgagees, and proclamation be made by the Sheriff, that: he sells 
the land subject to the mortgage, such notice and proclamation cannot 
divest the creditor’s lien; and the interest of the creditor being an estate 
in the premises to the extent of such lien, the purchaser gets such estate, 
and, pro tanto, is entitled to the property. 

[8.] If the rights of a purchaser in such a case, be affected by notice of the 
unrecorded mortgage, it can be only to so much of the mortgaged prem- 
ises.as exceeds in value the amount of the judgment under which it is 
sold. a 

[4.} This rule is consistent with that laid down by this Court in the case of 
Neall vs. Kerrs & Hope, (4 Geo. R. 161,) which declares that a junior mort- 
gage with notice gains no preference ; because, in the latter case, the lien 
is created by the contract of a party, whose conscience is affected with 
notice; in the former, the rights of the creditor, not being influenced by 
notice, the lien has attached by virtue of law. 

[5.] Where an instrument, purporting to be a mortgage in all respects, ex- 
cept that it lacks the mortgagor’s signature, is placed upon the record 

’ book in the Clerk’s office, by that officer, and thatsignature is not put upon 
the record until more than three months have elapsed from the date of the 
instrument :. Held, that constructive notice of the complete mortgage can- 
not be deduced from such.a record, and that such registry is notice of the 
tenor and effect of the instrument recorded, only as it appears upon that 
record. 

[6.] A signature is one of the essential requisites of every good deed, and 
when the signature of the mortgagor bas not been placed upon the record 
book, until three months have passed from the date of the instrument’s 
execution: Held, that the mortgage has not been duly recorded in the time 
prescribed by the Statute. 

[7.] Where the fact of the due and proper record of the mortgage is.sub- 
mitted to the Jury, and turns upon the question, whether or not such 
signature was placed upon the record in the proper time, and the certifi- 
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cate of the Clerk, who was one of the mortgagees, and interested in securing 
ite priority of lien, that such mortgage was recorded, goes to the Jury as pri- 
ma facie evidence ; and where, nevertheless, ove unimpeached and disin- 
terested witness swears that the signature of the mortgagor was not on the 
record book until the proper time had elapsed, and another deposes that 
he had been told by the Clerk himself, that such was the case, and the Jury, 
notwithstanding, in effect find that the instrument was duly recorded : 
Held, that the verdict is so strongly and conclusively against the weight 
of the evidence, as to show improper bias,.or gross misapprehension on 
the part of the Jury, as “to shock both the understanding and moral 
sense,” and on this account a new trial should be granted. 


Claim, in Marion Superior Court. Motion for a new trial. 
Decided by Judge Iverson. February Term, 1858. 


On the 2d day of November, 1840, Francis M. Collins made 
and executed a deed of mortgage to Burton W. Dowd’and 
William Wells, in and to. certain land lying in Marion, (now 
Taylor County.) — 

In February, 1841, the mortgage was recorded by the Clerk 
of the Superior Court of Marion County, who at the time was 
Burton W. Dowd, one of the mortgagees, except that the 
Clerk omitted.to place the name and signature of the mort- 
gagor upon the record.. On the original mortgage was en- 
dorsed the following entry: 


“ Recorded in book E. 2d-February, 1841. 
B. W. DOWD, Clerk.” 


On the 5th day of June, 1841, Kinchen, McKinney ob- 
tained four judgments in a Justices’ Court against Collins, for 
$30.00 each. Fi. fas. were issued upon said judgments, and 
levied upon the lands embraced in the mortgage, which were 
sold on the 5th day of April, 1842, at public outcry, to David 
A. Burkhalter, the defendant in error, and title executed to 
him by the Sheriff. 

At the Sheriff’s sale, notice was given to the Sheriff of the 
mortgage, by Wells, one. of the mortgagees, and the Sheriff 
made this known, and sold the land subject to the mortgage. 
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At September Term, 1842, of Marion Superior Court, the 
mortgage was foreclosed, and #.~fa. issued thereon. “In 1848, 
it was levied on ‘the land, and. a claim was interposed by 
Burkhalter, the purchaser at the Sheriff’s sale. At: August 
Term, 1852, the case reached the appeal docket by consent. 
In the meantime, Dowd had departed this life, and Shepherd, 
his administrator, was made a party plaintiff, and at the last 
mentioned term, a.trial of the cause was had, when claimant 
proved by John: Campbell, “that he was informed by said 
Burkhalter, that-there was a defect in the registry of the 
mortgage made by F. M. Collins to Dowd and Wells, and a 
few days thereafter, he went into the Clerk’s office, and exam- 
ined the record book, in which deeds were recorded, and 
found the record of a mortgage, purporting to be made by said 
Collins.to said Wells and Dowd, embracing -a town lot, and 
one or more piney woods lots of land, of which he thinks the 
established copy in this case is the same in substance. The 
record all seemed to be perfect and proper, except that the 
deed was not signed ; thinks the seal was there, but no name 
was signed to it; is of the impression that Burkhalter knew 
of the defect in the record before the purchase by him. 

A few'days after the above, witness was in the Clerk’s 
office with said Burkhalter, and on looking at the record of 
said mortgages, found the record complete; witness was as- 
tonished at this, and asked Dowd how it happened; Dowd, at 
first evaded the question ; witness told him it was of no use to 
conceal anything, as he could be made to swear about. it in 
Court ; and then Dowd said he had added the name himself, 
and said he had the right to do it; witness thinks all this-oc- 
curred after the sale of said land, and purchase by said Burk- 
halter, but does not remember the year, month or day.” 

Claimant also proved by Wiley Williams, “that during the 
session of Marion Superior Court, he had heard said Dowd say 
that in recording the mortgage, he had omitted to put Col- 
lins’ signature upon the record; that he afterwards added 
the signature, and completed the record, but did not do so 
within the time prescribed by law for the record of said mort- 
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gage... This conversation occurred after Burkhalter had pur- 
chased.at Sheriff's sale, but does not remember the year, &c.” 

The Jury found a. verdict in favor of the plaintiff in. the 
mortgage fi. fa. whereupon counsel for claimant moved the 
_ Court fora new trial, upon the foll: ving, among other ground, 

Wes 

That the verdict is contrary to the evidence in the case, and 
contrary to the charge of the Court‘and the-law. 

The Court sustained the motion and granted a new trial on 
this ground, to which counsel for plaintiffs excepted. __ 


B. HL, for plaintiff in error. 
Jonrs, BExnrna & Jonzs, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


This isa contest between a. purchaser, claiming land by vir- 
tue of a Sheriff’s sale, under certaim: Common Law ji. fas. and 
the plaintiffs in a mortgage fi. fa. issued against the same 
land, and it involves a question of priority of lien. 

The date of the mortgage is~prior to that of the fi.. fas. 
bat the claimant insists that it was not recorded within the 
time prescribed by law, nor foreclosed before the Common 
Law judgments against the mortgagor were obtained, and 
that the latter consequently gains a preference. ~ 

To this it is objected, that the purchaser had notice of the 
mortgage, though it was not recorded ; that the land im ques- 
tion was sold by the Sheriff, subject to the mortgage, and that 
it was in fact recorded. 

- The provisions of our Statute law on the subject of record- 
ing mortgages of land are as follows: 

The 2d section of the Act of 1827, requires that all-deeds 
of mortgage upon real property, ‘shall be recorded in the 
Clerk’s office, &c. within three months from the date of such 
deed.’’ The 4th section provides, that “‘upon failure to re- 
cord-any mortgage, as hereinbefore required, within the time 
or times hereinbefore specified for recording the same, that 
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then and in such case, all judgments obtained before the fore- 
closure of the said mortgage, and also any mortgage executed 
after the same, and duly recorded, shall take lien on the said 
mortgaged property in preference to the said mortgage.” 

[1.]. In view of the terms of this Statute, it is-our opinion . 
(especially in the absence of proof affecting the conscience of 
the judgment creditor with notice) that if the mortgage in this 
case were not recorded-in time, the lien of these judgments 
obtained in the Justices’ Court, attached to the land; and 
when it was sold underand by virtue of this lien, the purchas- 
er, whether he had notice of the unrecorded mortgage or not, 
took the interest which was sold, viz: the estate of the judg- 
ment creditor in the land, and guoad that interest in the es- 
tate, must be subrogated to the rights of the creditor. 

[2.] The notice given by the mortgagor, Wells, at the 
Sheriff ’s sale, and the proclamation made by the Sheriff, in 
consequence, that he sold the land subject to the mortgage, 
cannot affect this view of the case; for the reason, that the 
Sheriff sold the interest of the judgment. creditor, whatever 
that was, when he sold subject to the mortgage; and if that 
interest was a priority of len upon the land, to the extent of 
that lien it was ‘superior, of course, to. the interest of. the 
mortgagee. In such case, neither the notice nor the Sheriff ’s 
proclamation could change the law and divest the lien of the 
judgment ; and pro tanto, the purchaser: certainly took title 
to the property sold, 

By some Courts it has been held, that a deed not duly regis- 
tered, is void as tocreditors, with or without notice.. Wash- 
ington vs. Trousedale, Mart. § Yerg. 385. And that a pur- 
chaser, in behalf of thecreditor, holds the rights and occupies 
the place of the creditor, and-will not be affected by notice of 
an unrecorded deed. Guerrant vs. Anderson, 4 Rand. 208. 

The Supreme Court of Massachusetts, on the other hand, 
has held, that a creditor with notice of a previous unregistered 
conveyance for a valuable consideration, cannot, by attachment 
and levy, obtain a title against the grantee. Priest vs. Rice, 
1 Pick. 164, ‘A 
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However this may be, there is nothing in this record which 
brings home notice to the-creditor, and shen Gane not pleas 
upon thatground. = 

[3.] If the rights of the. ensieiniinnjieiblibectasng sinnpalleete 
ed by notice. of the unrecorded mortgage, ‘it could only be: as 
to so-muchof the mortgaged premises as exceeded. in. value 
the amount of the judgments under. which the. land was-sold ; 
for, as we have seen, tothe extent of these jadguents he takes 
the estate: upon which theirlien attached... ~ 

[4.}- This view is consistent with that laiddown by this Court, 
in the case of Neall vs. Kerrs Hope, (4 Ga. R. 161,) where 
it was held that-a junior mortgagee with notice, gains no pre- 
ference ; because. in the latter case, the lien is created by the 
contract of a party: whose conscience is affected with. notice ; 
in the former, the: creditor being. unaffected with notice, the 
lien is created by virtue of law. 

[5.] ‘Whether or. not, the rights of the geinkniin in this 
case were’ influenced by notice to. him, as to any amount ex- 
ceeding the judgments, must depend upon the evidence of no- 
tice, and so far.as we are informed by the record, no such no- 

If there were no signature of the. mortgager; Collins, upon 
the record book until more: than three months had elapsed 
from the date of the-mortgage, we hold that-constructive no- 
tice cannot properly-be deduced from. such a record... The 
purchaser in such case, can be held in reason, to have had. no- 
tice from this record, only of what there appeared, viz: that 
an instrument was a ai which was incomplete, because 
lacking signature. 

“Tt would’ seem,” says one of the first lawyers of our 
age, “that the Courts might hold, without ‘any violation of 
principle, that a. purchaser should not ‘be deemed to have no- 
tice of an equitable incumbrance, by the mere registry of it, 
unless it was duly registered.”” Sugden, 470. 

Eminent Courts and Judges have so held. Chancellor Kent, 
for-example, says in the case of Frost vs. Beckman, (1 John. 
Ch. R. 300,) “ that the purchaser is not to be charged with 
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notice of the contents of the mortgage, any farther than they 
may be contained in the registry. The purchaser is not bound 
to attend to the correctness of the registry. The Act, in pro- 
viding that all persons might have recourse to the registry, in- 
tended that as the correct source of information.” The Chan- 
cellor goes on to say, that if the rule were otherwise, “ the 
registry might prove only a snare to the purchaser, and no 
person could be safe in his purchase, without hunting out and 
inspecting the original mortgage, a task of great difficulty.” 

The Supreme Court of Pennsylvania holds similar doctrine, 
in the case of Heister vs. Fortner, (2 Binn. R. 40,) as the 
Supreme Court of the United States, in Hodgson vs. Butts, 
(3 Cranch, 155.) And this Court, inthe case of Herndon 
et al. vs. Kimball, (7 Ga. R. 433,) has, in principle, laid down 
the same rule. 

Though the facts of these cases are not the same with that 
at bar, yet the principle involved, is the same in all, viz: that 
the registry is notice of the tenor and effect of the instru- 
ment recorded, only as it appears upon that record. 

[6.] We learned in our elementary lessons, that signing, 
sealing and delivering, were requisites necessary to every 
good deed. 

If, then, this instrument, as it appeared in the record, lack- 
ed a signature, (though the signature were attached to the 
original and omitted by mistake,) it, of course, lacked one of 
the essential features of the mortgage deed, and was, in this 
regard, no record of that mortgage, until the name of the 
mortgagor was placed upon the record-book. If that were 
not done until more than three months from the date of the 
mortgage, then the instrument was not duly registered in 
terms of our Statute. 

[7.] Whether or not the mortgage in question did lack the 
signature of the mortgagor, for more than three months from 
the date of its execution, was a question of fact submitted to 
the Jury, the evidence relating to which, we are called upon 
to consider, in determining whether or not the new trial was 
properly granted in this case. His Honor, Judge Iverson, 
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granted a new trial, upon the ground that the evidence proved 
the deed to have lacked the signature until after the time pre- 
scribed, and that the verdict was, consequently, contrary to 
evidence. . 

It is insisted for the plaintiff in error, that there was some 
evidence on both sides; that the endorsement of the Clerk’s 
certificate upon the mortgage, was prima facie evidence of 
its due and proper record ; and that though the weight of ev- 
idence may be against this view, still, it was the province of 
the Jury to determine this; that they have done so, and their 
verdict should not be disturbed. 

We concede that the certificate of the Clerk was prima 
facie evidence of the record; but that evidence was rebutted 
by two unimpeached and disinterested witnesses. John Camp- 
bell swears, that he saw the record after Burkhalter’s purchase, 
as he thinks ; that the signature was wanting,.and that Dowd 
owned he had placed it there after he (Campbell) had first 
seen the registry. By Wiley Williams, it was proven, that 
Dowd admitted in his hearing, that he had omitted to copy the 
signature of the mortgagor upon the record-book, until after 
the time prescribed. 

When we reflect that Dowd, who furnishes the prima facie 
testimony, was one of the mortgagees, and thus deeply inter- 
ested in securing to the mortgage validity and priority of lien ; 
and that the testimony furnished by him is contradicted, posi- 
tively and conclusively, by two witnesses, who are disinterest- 
ed, (so far as we can judge from the record,) we are constrain- 
ed to hold, that a case is presented for the extraordinary in- 
terposition of the Court, in arresting the verdict of a Jury, 
where there is some evidence on both sides; because the con- 
clusion is authorized, that there was some improper bias, or 
gross misapprehension, influencing the Jury, and that, to an 
extent which “shocks both the understanding and moral 
sense.” 

We will not lightly interfere with the province of the Jury 
to decide the facts, nor encourage others to do so. But when 
the case presented comes clearly within the rule above stated, 
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and recognized by this Court in several cases, reason and jus- 
tice make it our duty to authorize a new trial. 

It was stated, by the counsel for the plaintiffs in error, that 
the Court below, though of the opinion that he could sustain 
the motion for a new trial, on the first ground only, (which is 
the ground we have just been considering,) yet, said that, as he 
did have to decide against the plaintiffs in error, he would, ez 
gratia, grant a new trial on all the grounds taken, that the 
plaintiffs might have the opportunity of excepting on all; and 
our opinion on all these grounds is invoked. 

Presenting, as the record plamly does, the judgment of the 
Court in granting a new trial, as based upon and solely influ- 
enced by the ground just considered, and affirming, as we do, 
the judgment on that ground, we deem it unnecessary, and 
think that it would be going out of the record, as it were, to 
express our opinion on the other grounds. 

The judgment is affirmed. 





No. 66.—AnNn E. McDovea.p, administratrix, plaintiff in 
error, vs. JOHN Banks, defendant. 


[1.] A cause being on trial after an appeal, and the plaintiff having opened 
and closed his case, defendant proposed to read to the Jury a plea of plene 
administravit preter, upon the statement of counsel in the cause, that he 
had written out the plea six months previous; that he had filed the same 
plea in other cases wherein the same party was defendant, and in which 
counsel engaged in the present cause for the plaintiff was interested, and 
had announced, in hearing of said plaintiff's counsel, that the defendant 
would rely upon the same plea in all cases where she was sued, as in this 
case, as administratrix; that the plea had been in his desk from the begin- 

_ ning of the Term, and that he considered the plea as filed, and that the an- 
nouncement made by him was notice to the plaintiff's counsel of the fil- 
ing of the plea: Held,that the plea was not regularly filed, and that the 
defendant could not then file it. 
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[2.] Partners consent and agree among themselves, that certain wharf lots 
belonging to the partnership, shall be rented_out annually, and that each 
partner shall be entitled to his proportion of the rent, to be regulated by 
the amount of his interest in the property, and shall collect the same from 
the lessee, and settle with him therefor: Held, that it is competent for 
partners to enter into such an agreement, and that it is binding, inter sese : 
Held, also, that a party renting with knowledge of such agreement, con- 
tracts with each partner to pay to him his proportion of the rent, and that 
each partner has the legal title to his proportion of the rent, and may 
sue in his own name for thesame. Held, that in a suit by one partner to 
recover his proportion of the rent, another partner called by the plaintiff 
to prove the agreement and the renting by the defendant, is a competent 
witness. 


[3.] Held, that to take advantage of the first section of the Statute of Frauds, 
declaring parol leases void, it is necessary to plead it, unless the plead- 
ings of the plaintiff show that his case is not within the exceptions to that 
Statute. 


Assumpsit, in Muscogee Superior Court. Tried before 
Judge Iverson, December Term, 1853. 


The defendant in error, John Banks, was a member of the 
Columbus Wharf Company, and owned one-fourth part of the 
property of saidccompany. It was the custom of the members 
of the company torent out their property, and each one col- 
lect his portion of the rent from the lessees. 

Daniel McDougald, the intestate of plaintiff in error, had 
leased for several years previous to his death, a portion of the 
property of the company, and this action was brought by 
Banks against Mrs. McDougald, administratrix of Daniel 
McDougald, for his portion of the rent due and owing by Mc- 
Dougald for the same. 

The cause came on to be tried on the appeal, when counsel 
for the plaintiff proceeded to open; and when he had closed his 
case, Henry L. Benning, counsel for defendant, opened the 
case for the defendant, and proceeded to read the plea, which 
he had in his hand, and which was a plea of “ plene admin- 
istravit preter,” to the reading of which plea counsel for plain- 


tiff objected, upon the ground that no plea had been filed in 
the case. | 
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Whereupon, Henry J. Devon, of counsel for defendant, 
stated that the pleas had been made out by him for six months, 
and had been in his desk in Court ever since the beginning of 
that term of the Court; that: there were other cases in 
Court against Mrs. McDougald, as administratrix, in which 
Wm. Dougherty was counsel, and that he had announced to 
him, (Dougherty,) that the plea of “‘plene administravit” was 
pleaded, and relied upon im all the cases against Mrs. Me- 
Dougald, and that he considered this as notice to said Dough- 
erty of the filing of the plea in this case, and that he (Devon) 
considered the plea as filed. 

Whereupon, the said Wm. Dougherty stated thathe had not 
had notice of the pleas in the case, but he did not say that he 
had not heard the announcement of the said Devon, that the 
plea of plene administravit preter was pleaded by Mrs. Mc- 
Dougald in all cases in which she was defendant, as adminis- 
tratrix. 

And thereupon, the said Benning stated to the Court that 
he had been brought into the case as counsel not twenty min- 
utes before the case was called for trial, and that he had been 
informed by Devon, that the pleas were ‘filed, and that rely- 
ing upon this statement he had announced that the defendant 
was ready for trial, and the said Benning then and there ap- 
plied to the Court for leave to file the pleas, incase the Court 
should consider them as not filed. 

The Court decided that the pleas had not been filed, and re- 
fused to allow them to be then filed. To which decisions of 
the Court, counsel for defendant excepted. 

On the trial, counsel for plaintiff introduced as a witness, 
Dozier Thornton, one of the original members of the Colum- 
bus Wharf Company, to prove the custom of the members of 
said company, in leasing their property, as also the indebted- 
ness of Daniel McDougald.. 

. To the competency of this witness, counsel - for defendant 
objected. 

The Court overruled the objection, and counsel for defend- 
ant excepted. . 
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Counsel for defendant requested the Court to charge the 
Jury, ‘thatif they believe from the evidence, that the’ con- 
tract sued upon, was for the rent of land, they must find for 
the defendant, unless the contract or some memorandum therof 
was in writing and signed by Daniel MeDougald, or by some 
person authorized by him; and that if they believed from the 
evidence, that the contract sued on and proved .by Thornton, 
was made with the corporation, knewn as the Columbus Wharf 
Company, they must: find for the defendant ;-which charges 
the Court refused to give ; but did charge the Jury, that it was 
competent for the parties owning the property to change the mode 
of renting, and toagree amongst themselves to rent the property 
so that the-lessor should account to, and settle with, each mem- 
ber for his share of the rent; and that if such agreement was 
made, and the property rented with. that understanding, to the 
lessor, then the plaintiff had the right to sue for and recover 
in his own name, his portion of the rent.” 

To which charge, and refusal to charge, counsel for defend- 
ant excepted, and upon these several exceptions has assigned 
error. 











Jones, Bennine & Jones, for plaintiff in-error. 
Wa. Doucuerty, for defendant in errror. 


By the Court.—NtssEt, J. delivering the opinion. 


Questions of very grave moment are raised-on this record, 
growing out of the corporate character of the proprietors of 
the Columbus Wharf Lots. Col. Benning having waived them, 
however, in the argument, this Court expresses no opinion up- 
on anyof them, . : 

[1.] The Court, as we view the matter, did-not err in decid- 
ing that the pleas were not regularly filed. Under no rule 
of practice were they regularly in. Indeed, to no legal or 
practical intent, had they been filed. _ The cause seems to have 
been several years in Court, and was on trial after the appeal. 
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The plaintiff had opened and concluded his case. Then it was 
that the Court was called upon to say: Ist. Whether the plea 
proposed to be read by.the counsel for the defendant, had been 
filed. Mr. Devon, who was original counsel-for the defend- 
ant, (Col. Benning having been only a few minutes before 
taken into the case,) stated that the plea had been made out by 
him for six*months, and had been in his desk in Court, since the 
beginning of the term; that there were other cases in Court 
against Mrs. McDougald, as administratrix, in. which Mr. 
Dougherty was concerned, and that he had announced to him 
that this plea ( plene administravit . preter) was pleaded and 
relied upon in all the cases against her, and that. he consider- 
ed this, notice to him of the filing of the plea in this case ; 
and that he, Devon, considered the plea filed. Mr. Dougher- 
ty stated that he had’ not had notice of the plea, but did not 
say that he did not hear Mr. Devon’s-announcement. 

I cannot determine from the bill, whether Mr. Devon’s an- 
nouncement was at the term preceeding the trial term of this 
cause, or during the then pending term. Let it be taken most 
favorably for him, as being made at the pending term, and 
we cannot rule the plea to have been filed, or any proper no- 
tice to have been given, that the defendant would rely upon 
it. The filing must be effected by a deposit of the plea in the 
Clerk’s office, and in no other way can it be done. It is filed 
for inspection, and it cannot be inspected without filing. A 
plea may be written out in time, and notice of the party’s in- 
tention to rely upon it duly given, and no facility be afforded 
to the plaintiff for preparation to contest it. An announce- 
ment in the hearing of opposing counsel, such as was made 
by Mr. Devon, is not notice of a plea—he must have notice, 
not that the defendant will rely upon a given defence, but of 
the defence itself. There is no evidence that Mr. Dougherty 
ever saw this plea until counsel proposed to read it on the tri- 
al—a plea, involving the settlement of a large estate. 

The Court, secondly, was asked to permit the plea then to 
be filed, and refused the request. We do notsee how he could 
do otherwise. No diligence had been used by the defendant ; 
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the case was in the last resort, and the cause had been submit- 
ted to the Jury by the plaintiff. The application was to the 
discretion of the Court. We cannot say that his © discretion 
was abused. It was not ar application even to amend the 
pleadings, for the defendant had filed no plea. “The ease was 
only not in default by the appearance of the party. . The re- 
sult of granting the request of Mr. Benning, would have been 
a continuance, in the face of an utter absence of all diligence 
on the part of the defendant, when the cause had been ‘in 
Court for several years; ora trial without the opportunity of 
contesting the plea. There could be no equity in puttimg the 
plaintiff upon-an alternative so oppressive. 

The rules of Court would have been wholly disregarded. 
The administration of the law is’ most: effectual—indeed can 
only be just—when the rules of. practice are observed. 

[2.] We also think, that Dozier Thornton was a competent 
witness. He was offered-to prove the agreement among the 
members of the Wharf Company, that the Wharf Lots should 
be rented annually, and that each proprietor should be entitled 
to receive from the lessee, his proportion of the rent ; also’ to 
prove that McDougald in his life, had rented the property for 
a year, under this arrangement. He, the witness, was one of 
the company, owning a part of the property and entitled to 
his proportion of the-rent from: the ‘estate of McDougald. 
We do not think that he was incompetent from interest. Ac- 
cording to the agréement among themselves, McDougald be- 
ing one of them, each member of the company became the 
creditor of the lessee for his proportion of ‘thé rent, which he 
was entitled to collect on his own account. The lessee, in this 
instance, is proven to have had. notice’ of this agreement. 
When, therefore, he rented the common property, he entered 
into a contract with each proprietor to pay him his’ proportion 
of the sum agreed upon for the'rent of the whole, to be regu- 
lated by the number of shares which he held in the partner- 
ship. _ For this seems to have been a partnership: founded up- 
on real estate, held jointly by a number of gentlemen. Such 
an agreement among the partners, it was competent for them 
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to make, and when made, it was binding upon them all. For 
it is competent for partners to agree among themselves as to 
the manner in which the partnership property shall be used. 
It is competent for them to enter into new articles and ar- 
rangements for the government of the concern, which are ob- 
ligatory inter sese. Story on Partnership, §192. 2 Bligh. 
R. 271, 297, 298. 1 Swanst. R. 460, 469. Turn. & Ruse. 
R. 496, 523. Gow. on Partnership, p. 9 § 10, 3d edition. 
Upon a contract being made then, under the agreement 
between these partners with McDougald, for the lease of these © 
wharf lots, the legal title to his proportion of the rent vested 
in each proprietor. It was as though separate contracts had 
been made with each, and each partner had a right to sue for 
his share of the rent. Such being the state of the case, I do 
not see how Thornton, who is entitled to sue for his proportion 
of the rent, can be interested in the event of a suit by Banks 
for his proportion. Banks and Thornton are separate credit- 
ors of the same debtor, for rent due, for land which each owns, 
and which for convenience, has been converted into partnership 
stock. No matter what were the original articles of partner- 
ship, the partners having consented to this mode of renting 
the property, the consent bound them, and it is not with the 
renter, himself a partner, to deny his obligation to pay. The 
verdict in Banks’ suit could not be evidence for Thornton in a 
suit for his rent; he could neither gain nor lose by the event 
of Banks’ suit. He would stand as would any other creditor 
—upon his contract with McDougald—and the recovery of 
Banks would be a discharge of McDougald to the extent of 
that recovery. It is true, that Thornton occupies the same 
situation, relatively, to McDougald, that Banks occupies, for 
whom he is called to give evidence, and may be presumed to be 
under a strong bias in his favor; but he is, notwithstanding, a 
competent witness, unless interested. His identity of situa- 
tion goes to his credibility, and not to his competency. 1 
Philips’ Evid. 2d edition, p. 47, note 84, page 89. | 
[8.] The Court was requested to instruct the Jury, that the 
lease of McDougald being by parol, it was yoid by the Stat 
vou. xiit 58 
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ute of Frauds, and therefore, they must find for the defend- 
ant. The Statute was not pleaded. It is a safe rule always, 
to plead the Statute. It is necessary to plead the section of 
that Statute relied upon in this instance. 

To the first section of the Statute, which makes void all 
leases, &c. for lands, made by parol, the second section makes 
exception of “ all leases, not exceeding the term of three years 
from the making thereof, whereupon the rent reserved to the 
landlord, during such term, shall amount unto two-thirds part 
at least, of the full improved value of the thing demised.” 
Prince’s Dig. 914. The party plaintiff ought to be warned 
of the defence of the Statute, that he may prepare to bring 
his case within the exceptions. Whether a lease is, or not, 
within the exception, depends upon two facts, to wit: it must 
be for a term not exceeding three years, and the rent reserved 
by it, must be equal to two-thirds of the improved value of the 
premises. These are issuable facts, and unless by the plead- 
ings they are admitted not to exist, I do not see how the 
question of the Statute can be made without a plea, which 
ought not only to set forth the section which makes void parol 
leases, but which ought also to negative the coming of the case 
within the exceptions. It does not appear from the plaintiff’s 
declaration, that this lease was for more than three years, nor 
does that fact appear in the evidence; for it seems, from the 
proof, that McDougald’s renting was for one year at a time. 
Certainly, it does not appear from the pleadings that the rent 
reserved did not amount to two-thirds the improved value of 
the lots. - About that fact, there is no evidence whatever. 
These things being so, I-am satisfied that the Court could not 
instruct as to the effect of the Statute on the case. 

To the extent that the proof and the pleadings go, to wit: 
to the extent of showing that McDougald’s lease was for a 
less term than three years, the case was within the exception. 
The other exceptionable fact, as to the amount of rent reserv- 
ed, was not in any way before the Court or.the Jury. See 
Cody vs. Quarterman, 12 Ga..R. 386. 

Let the judgment be affirmed. 
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No. 67.—MattHew Wrieut, plaintiff in error, vs. JAMES 
Lawson, defendant in error. . 


[1.] The party whose affidavit is used as evidence, as provided for in the 
first and second sections of the Act of 1842, to make discovery of usury 
at Law, may be put upon the stand and examined ore-tenus, by the other 
party; and it isimmaterial by whom the written affidavit is used on the 
trial. 


Assumpsit, in Stewart Superior Court. Tried before Judge 
Iverson, April Term, 1853. 


This was an agtion of assumpsit, brought by Lawson against 
Wright, on promissory notes. To which, defendant filed the 
plea of usury, under the Statute of 1842. The plaintiff an- 
swered the plea under oath. 

On the trial, the defendant read the answer of the plaintiff 
to the Jury, and then proposed to place the plaintiff on the 
stand, for the purpose of cross-examination. 

Counsel for plaintiff objected. The Court acne: ‘the 
objection, and defendant excepted. 


Tuckér, for plaintiff in error. 


WorRILL, for defendant in error. 
By the Court.—LuMpx1n, J. delivering the opinion. 


[1.] After having read the affidavit of the plaintiff, filed 
under the Statute, to the Jury, had the defendant the right to 
place the plaintiff upon the stand and subject him to a further 
ore-tenus examination ? 

The Act of 1842, (Codd’s Digest, 601,) contains three sec- 
tions, which are as follows : 

‘Src. I. Be it enacted, That from and after the passage 
of this Act, that in all cases, in the several Courts in this 
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State, when the plea of usury shall be pleaded, the party 
plaintiff in such case, upon notice of such plea, accompanied 
by a copy of such plea, and which shall be served upon such 
plaintiff, his agent or attorney, within one month from the fil- 
ing of such plea, if the case isin the Superior or Inferior Court, 
and within ten days, if the caseisin any Justice’s Court, or any 
other Court—discover on oath by his written affidavit, tobe 
made before some officer legally authorized to administer an 
oath, whether the fact or facts set forth in said plea, are true 
as to the usury, and whether or not the contract upon which 
said suitis brought was usurious, and such written affidavit may 
be read in evidence on the trial of said case, by either party. 

Sec. II. If any party plaintiff shall fail or refuse to make 
the discovery, as provided in the first section gf this Act, that 
the party defendant in said case, may make an affidavit in 
writing, before any officer authorized to administer an oath, 
of the truth of the facts set forth in his plea, as to the usury 
therein pleaded, and the said affidavit of the defendant may 
be read on the trial by either party to said case. 

Sec. III. The party where affidavit is used as evidence, 
as provided in the first and second sections of this Act, shall 
be put upon the stand and cross-examined by the other party, 
as other witnesses.”’ 

Substitute the word whose for where, in the third section of 
the Act of 1842, which, I-have no doubt ought to be done, and 
the construction is free from doubt. It would then read: 
‘The party whose affidavit is ‘used as evidence, as provided in 
the first-and second sections of this Act, shall be put upon 
the stand and cross-examined by the other party, as other wit- 
nesses.” That is, if the plaintiff’s affidavit is used as evidence, 
asis provided for in the first section of the Act, he may be put 
upon the stand and cross-examined by the defendant. And 
if the defendant’s affidavit is used as evidence, as is provided 
for in the second section of the Act, he may be put onthe 
stand by the plaintiff, and cross-examined as other witnesses. 

But grant that there is no clerical or typographical mistake 
in copying or printing this Act, and take it as it stands, as 
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counsel for the defendant in error insists we shall, and the in- 
terpretation is not altered. The position contendéd for for 
the defendant in error is, that if the plaintiff, under the first 
section, reads his own affidavit, as he may do, that then he 
may be cross-examined by the defendant; but not so, if his 
affidavit is read by the defendant. And so, under the second 
section, if the defendant exhibits as evidence, his own oath, 
as he is entitled to do, in-support of his plea, that in this case 
the plaintiff may put him on the stand, and cross-examine him, 
but not otherwise. ; 

But is it not apparent that, to arrive at this conclusion, the 
ingenious counsel is compelled to interpolate upon the Statute ? 
It declares that, “the party where affidavit is used in. evi- 
dence,” generally, and without specifying by whom used, shall 
be put upon the stand and cross-examined. But the proposi- 
tion pressed upon us is, that where used as evidence by 
the plaintiff, under the first section, and by the defendant, 
under the second. We repeat, no.such limitation or re- 
striction is to be found in the language of the Act. But the 
words are, that ‘‘the party where affidavit is used as evidence, 
shall be put upon the stand and cross-examined,” or re-exam- 
ined by the other party—that is, by the other party than 
that whose affidavit is used astestimony. The antithesis as to 
parties in this section, is between the party swearing-and the 
party not swearing. And the party not swearing is allowed 
to examine, viva voce, the party whose written affidavit is used 
as evidence. And it matters not by whom it is used. 

This being a remedial Statute, should be liberally construed 
in furtherance of, justice: 

Judgment reversed. 
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No. 68.—Svuear & Broruer, plaintiffs in error, vs. SACKETT, 
Davis & Porter, defendants in error. 


[1.] Our Acts authorizing bail may be said to be in derogation of common 
rigLt. When, by virtue ther2of, an affidavit is made, the Statute should 
be strictly pursued, as well in consideration that the Statute permits a 
party to be deprived of his liberty by the ex parte act of another, as to 
guard the affiant against misconception of the law. But a reasonable 
application of this principle is, (where a form is not prescribed,) that a 
substantial compliance with: the terms of the Statute, according to its 
clear import, is all that is required. 

|2.] Where the affiants in such bail case make oath, that “the defendants 
are indebted to them” in the said sum sworn to, and “that they appre- 
hend the loss of said’sum, &c. unless the defendants are held to bail:” 
Heid, that this isa substantial compliance with the terms and import of 
the Statute, requiring the plaintiffs to swear “to the amount claimed” by 
them, and that they apprehend its loss “if the dofendante be not held to 
bail.” _ 


|$.] A commissioner for this State, in New York, duly appointed, is empow- 
ered by our law to administer an oath in any case in which a Magistrate, 
resident in our State, may admiuister it. He has authority, therefore, to 
take an affidavit in a bail case. 

[4.] Where the evidence shows that a defendant (who has been arrested on 
a bail process, issuing in a suit upon an open account against him and an- 
other) admitted to the arresting~ officer, and in the hearing of another 
person, that the account was correct ; which account, however, was not 
before him at the time, but the amount was stated to him, and this, and. 
the other circumstances attending the arrest, were submitted to the J ury: 
Held, thatthere was some testimony which might be relied on as evidence, 
that the admission related to the account which was the-subject of the 
suit; and that this question was properly submitted to the Jury. by the 
Court. 


Debt and bail, in Stewart Superior Court. Tried before 
Judge Iverson, April Term, 1853. © 


This was an action of debt and bail, brought by Sackett, 
Davis & Potter, a mercantile firm of the City of New York, 
against Goodman Sugar & Brother, merchants residing in the 
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Town of Lumpkin, Stewart County, on a note and open ac- 
count. 

On the trial, counsel for defendants moved the Court to dis- 
miss the bail, upon the grounds: 

Ist. That the plaintiffs did not, in their affidavit to hold to 
bail, swear that they ‘“claimed”’ of defendant, the amount 
sworn to. | : 

2d. Because said bail affidavit did not, in the terms of the 
Statute, state that plaintiffs have reason’ to apprehend the loss 
of the said sum, or some part thereof, “if the defendants are 
not held to bail.”’ 

3d. Because the affidavit to. hold to bail in said action .was 
not sworn to before, and attested by an officer authorized by 
the Statute to administer bail affidavits—the affidavit hay- 
ing been made before-a commissioner for the State of Geor- 
gia, in the City of New York. 

The Court overruled the motion, and counsel for defendants 
excepted. 

Counsel for plaintiff »introduced:a witness, J ohn M. Scott, 
Deputy Sheriff of Stewart County, who-swore that immedi- 
ately after arresting defendants, one of them, to wit: Good- 
man Sugar, said to him that the debt was just and correct ; 
but he did not examine the accounts-or look at the items ; the 
amount of the account. only was stated to him; but that he 
offered plaintiff to pay the debt, if he would take notes, and 
that he was very much agitated at the time.” 

Plaintiffs also offered in evidence, the testimony of deli G. 
Singer, who stated; that after. the defendants had been arrest- 
ed, one of them, to wit: Goodman Sugar, told him, that the 
debt was just and correct ; but, that the aceounts were not 
present, and no amounts were mentioned. 

The case being closed, counsel for defendants requested the 
Court to charge the Jury, that the two open accounts sued up- 
on, had not been sufficiently proven. The Court refused so to 
charge ; but,on the contrary,-charged the Jury, that if they 
believed the witnesses introduced by ‘the plaintiffs, and found 
that one of the defendants had admitted that the account sued 











464 SUPREME COURT OF GEORGIA. 


Sugar and | another vs. Davis and another. 








on was just and correct, they should find for the plaintiffs. 
To which counsel for defendants excepted. 
Upon these several exceptions error -was assigned. 


Tucker, for plaintiffs in error. 
J. M. Ciark, for-defendants in error. 
By the Court.—Starnus, J. delivering the opinion. 


[1.] The-two first assignments of error in this case, pro- 
ceed upon the. ground, that in the terms of the bail affidavit, 
there is a departure from the phraseology of our Statute of 
1799, authorizing this proceeding ; and that, inasmuch as. this 
is a Statute in derogation of the Common Law, and must be 
strictly pursued, such variance is fatal. ig 

If this be not, strictly speaking, a Statute in derogation of 
the CommonLaw, it is, at-all events, in derogation of common 
right ; and on this account and others, perhaps, should be, in 
the propor sense of the term, strictly pursued. Wheré a par- 

ty is to be deprived of his liberty by the ex parte act of an- 

other, as wellas “to guard those who make the affidavit against 
any misconception-of the law,” (Lord Ellenborough, in Tay- 
lor vs. Forbes, 11 Hast.'315,) “the leaning should be always 
to great strictness of construction.” 

Now, while recognizing this principle, ‘we insist upon giving 
it a reasonable application.- . 

That reasonable application to such a Statute, requiring af- 
fidavit to be made, if the Statute do not prescribe the form, 
but only directs what shall be the necessary elements of the 
affidavit, is, in our opinion, that there must be a substantial 
compliance with the requirements of the Statute, according to 
its direct terms and clear import. Mayor, gc. vs. Hartridge, 
8 Ga. R. 23. That is to say, that the Statute cannot be so 
construed as to allow a departure: from its letter, which, though 
not within its import, is yet within its spirit ; or so-construed 
as to afford a remedy within its spirit. which is not within its 
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terms or import; and that, in this sense, “it will not be ex- 
tended further than required by its Lassa Lock vs. Miller, 
3 Stew. ¢ P. 14. . , 

[2.] It is plain, that in the words and terms employed in 
this affidavit, there is-no departure from the import of the 
terms used in the Statute—the oath made by the plaintiffs, 
that .“‘the d:fendants are indebted to them in the amount 
sworn to,” being a substantial compliance in import, in tenor, 
and effect, with the requirements of the Statute, that. the 
plaintiff shall swear ‘ to the amount claimed by him,” and the 
words “unless the defendants are held to bail,” used in the 
affidavit, being in import the same with the words, “if the 
defendant be not held to bail,’’ which are the words of the 
Statute. . 

[3.] Itisnext insisted that the affidavit was not sworn to be- 
fore any officer having authority to administer it, inas- 
much asthe Statute requires such affidavit, when made out of 
the State, to be taken before a Judge or Justice of the Supe- 
rior Court of the State where it is taken, and the authority of 
the officer administering it to be authenticated by the Gover- 
nor’s certificate and the seal of the State whence it shall come, 
and that this requirement too, must be strictly pursued. 

This is correct, unless subsequent legislation mndzfies or 
changes the law in this respect. 

Such subsequent legislation, we think, is found in the. Act of 
1829, authorizing the Governor to appoint commissioners 
for the State, in other States of the Union, and giving to such 
commissioner ‘full power and authority to administer an oath 
or.affirmation, to any person who shall be willing to make 
such oath or affirmation before him,” and declaring such oath 
or affirmation “to be as good and effectual to all:intents and 
purposes, as if taken by any Magistrate resident in this State, 
and competent to take the same.” Cobd’s N. Dig. 1738, 
174. 

These terms are general, and must apply to any_ affidavit 
taken by any person, in any case. ~We think, therefore, that 
it might very well be said of this Act, that itseffect isto make 

Vou. xur 59 
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the Commissioner in N. York a Justice of the Peace, ex of- 
Jicio, of our State, isto extend the jurisdiction and sovereignty 
of the State, pro hac vice, to the office of that commissioner in 
New York, and thus, in legal effect, to enable the affiant with- 
in the State; as it were, to make his affidavit before a Justice 
of the Peace of the State ; in this way substantially comply- 
ing with the Act of 1799. 

If it be thought that it will be too liberally construing the 
latter Act, so to apply its provisions, then we reply, if this 
construction be not correct, the Act of 1829 is clearly cumu- 
lative of the Act of 1799, and gives to the commissioner au- 
thority out of the State, to administer an oath in any case. 
The affidavit was, therefore, rightly administered. 

To our minds, this suggestion is not weakened by the_ fact 
that the Legislature seems to have entertained a similar view 
to that pressed upon us by the counsel for the plaintiff in er- 
ror, because of its having passed an Act in 1839, (Cobd’s WV. 
Dig. 86,) allowing and authorizing affidavits to be made by the 
non-resident creditor before a commissioner for the State, or 

before any Judge or judicial officer, &c. in cases of attachment, 
&e. : 

It was, no doubt, deemed expedient in so seis a mat- 
ter, by direct legislation to remove all doubt as to the author- 
ity of the commissioner administering the oath in cases of at- 





. tachment. The same exigency did not exist as to the bail 


affidavit, because the Act of 1799, had already plainly pro- 
vided a method by which such affidavit could be made by the 
non-resident creditor; and it was easy for persons, by pursu- 
ing this Act, to avoid any question as to the authority of the 
Magistrate in administering the oath. 

[4.] The last assignment of error relates to the charge of 
the Court, as to the admissions made by one of the plaintiffs 
in error, that the account sued on was correct—it being in- 
sisted by his counsel, that the account was not submitted to 
him when the admissions were made; that he did not see the 
items, and therefore, there was no root of the identity | of the 
account, the subject of the suit. 
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This was entirely a question of evidence, and as such, was 
submitted by the Court to the Jury. There was some evidence 
before the Jury, from which they could determine the effect of 
the defendant’s admission, whether or not he had previously 
seen the account sued on, and whether or not his admissions 
related to it. One of the witnesses says, thatthe amount of 
the account-was stated to this defendant; the names of the 
merchants who were suing him, and the character of the claim, 
were undoubtedly before him at the time ; and these, taken in 
connection with all the circumstances of the transaction in 
evidence, might have been very properly relied on before the 
Jury, we readily perceive as evidence, that the admission re- 
lated to this account. 

Let the judgment be affirmed. 





No.. 69.—NicHoLson and WIFE, plaintiffs-in error, vs. Wui1- 
BORN and McWuortTER, defendants in error. 


[1.] To recover against the husband who has married a minor, upon @ con- 
tract of his wife, dum sola, for necessaries, the wife must be joined in the 
action, and upon bis death before judgment, it will not abate but survive 
against her. 

[2.] Upon the marriage of an adult with a ward under age, the rights and 
powers of the guardian cease, both as respects her person and her estate, 
and the husband acquires the same rights, and incurs the same obliga- 
tions which he acquires and incurs in case his wife is of age. 

If an infant female marry a man under age, guere, whether the power 
of her guardian over her estate ceases / 

[8.] Generally, an infant cannot appear by attorney, but must appear by a 
guardian ad litem, appointed for that purpose by the Court, and the ap- 
pointment of a guardian ad litem, is a power incident to all Courts. 

[4.] Where suit is instituted against Baron and Feme, the wife being an 
infant, she must appear by guardian in all cases, where she has a separate 
estate, or where, on any other account, her defence may be distinct from 


that of her husband. 
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[5.] Arule or order for the admission of a guardian ad ditem, must usually 
be applied for by the minor, before pleading, and a copy of the order ap- 
pointing him, ought to be annexed tothe plea, or recited in it. But, if 
the minor has appeared by attorney, upon, at any time, ascertaining that the 
defendant is @ minor, the plaintiff may move to strike out the appearance: 
by attorney, and for the appointment of a guardian ad litem ; and if the 
defendant fails, within.a time limited by the Court, to name a guardian, 
the plaintiff will be at liberty to name one; and he will, thereupon, be ap- 
pointed. And similar proceedings may be had where the minor has failed 


to appear at all. 

[6.] If an infant appear by attorney, it is error in fact, anc a judgment en- 
tered against him on such appearance willbe revoked upon writ of error, 
coram nobis. ‘ 

[7.] When in a suit against a minor for necessaries furnished, it turns out in 
proof, that the minor has been furnished with mioney sufficient to supply 
her with necessaries, the presumption of law is, that she bas been fully 
supplied from that fund and the burden rests upon the plaintiff to nega- 
tive that presumption ; and to the extent, and no farther, that he can show 
that she has not been supplied, will he be entitled to recover. 

[8.] If it is made toappear that at or about, the time that the plaintiffs 
sold to a minor their bill of goods, she has been fully supplied by purchas- 
es from other stores, they will not be entitled to recover any thing. If 
the minor has been supplied from any quarter, they cannot recover. But 
if-it appears that the minor has been supplied by purchases from other 
stores, made at or about the same time with the sale to her by the plain- 
tiffs, with certain articles of necessity, not amounting toa full supply, 
the plaintiffs are entitled torecover their account, if for neceppartes, to the 
extent that she was not supplied from the other stores. 

[9.] If the creditis given to the guardian, and not to the minor, the minor is not 
liable, and the Jury are. to judge from the evidence whether it was so 
given or not. And it is not necessary, in such case, that the contract with 
the guardian be proven expressly. 

[10.] When the plaintiff sues fora bill of necessaries furnished for a given 
year, it isnot indispensable, in order to show that the minor was not fur- 
nished for that year, that the plaintiff show specifically what articles were 
in fact furnished. 


Complaint, in Stewart Superior Court. Tried before Judge 
Iverson, April Term, 18538. 


Mary A. Nelms, before she intermarried with Duncan L. 
Nicholson, contracted an account with Wilborn & McWhorter, 
merchants in the Town of Lumpkin, Stewart County. Af- 
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ter her marriage, Wilborn & MoWhorter brought their action 
against Duncan L. Nicholson and his wife, for the amount 
of the account. To this action the defendants filed the plea 
of infancy—alleging, that atthe time the account was made 
and at the time the suit was brought, Mrs. Nicholson was an 
infant. 

On the trial, counsel for defendant moved to dismiss the 
case, beeause one of the. defendants was an infant. . The 
Court overruled the motion, -and permitted the plaintiffs to 
take an order appointing a guardian ad litem, for Mrs. Nich- 
olson. To which decision and ruling of the Court, counsel for 
defendants excepted. 

The Court charged the Jury, if the guardian furnished his 
ward with an allowance of money, sufficient-to supply herself 
with necessaries suitable to her age and condition in life, still, 
if it were not made to appear that the money was expended 
in purchasing such necessaries, the plaintiffs. were entitled to 
recover, if their demand was for necessaries; and thatit wasin- 
cumbent.on the defendants.to show by proof, that the money 
was applied in procuring such necessaries by the minor. 

That, if it were proven. that the minor had supplied herself 
with necessaries from other stores, still, if those obtained from 
the plaintiffs were bought about the same time, or contempo- 
raneously, that the plaintiffs were entitled to recover the 
amount of their account, 

Counsel for defendant requested the Court. to charge the 
Jury, that if they believed from - the evidence that the credit 
was given to the guardian, and not to the ward, the plaintiffs 
were not entitled to recover from the ward; but the Court 
charged that the ward was liable and might be sued, unless it 
appeared that the contract was expressly made with the guar- 
dian—and defendants also requested the Court to charge, that 
to entitle the plaintiffs torecover, they must show to the Jury 
what particular artieles of necessity the guardian did furnish 
the ward in the year 1848, and that the same were not suffi- 
cient. 





4 "ca 
Pity 





470 SUPREME COURT OF GEORGIA. 





Nicholson and Wife vs. Wilborn and another. 


- Which charge, the Court refused togive, and to these charg- 
es and refusals to charge, counsel for defendants excepted. 


TucKER, for plaintiffs in error. 
J.M. Cuark, for defendants in error. 
By the Court.—Nispert, J. delivering the opinion. 


[1.] Upen. marriage, the husband is entitled to the estate 
of the wife in possession, and to reduce into. possession her 
choses in action, ‘and thus acquire property. in them also. 
Without adverting to any limitations to these rules of law, in 
Courts of Chancery, it is sufficient for this case to state them 
thus broadly. As a consequence, he becomes liable for the 
debts of the wife contracted dum sola. It is necessary for 
the creditor to join the wife with the husband in a suit for 
their collection. Judgment being obtained against -both, if 
the husband dies, his estate is bound. Butif she dies before 
judgment, his liability ceases ; so, if he dies before judgment 
his estate is not chargeable. To these last propositions also, 
there are exceptions in certain contingencies in Chancery, to 
which it is not now important to refer. The joinder of the wife 
is necessary, because, upon the death- of the husband before 
judgment, the action does not abate, but survives against her. 
She being a party, must be served, and being of age, may ap- 
pear by attorney. ‘Now, this suit was brought to charge the 
husband with’a debt of his wife, contracted before marriage, 
and whilst she was an infant, for necessaries. An infant is 
liable for necessaries—that is the rule.. And the husband is 
liable, if, by the law regulating the matter, she was liable as 
an infant. He is entitled clearly to the defences which his 
wife would be entitled to make, if sole. That is to say, he 
may plead her infancy when the debt was contracted, and that 
the claim was not for necessaries suitable to her condition and 
degree—that she was furnished by her guardian, &c. &c. 
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Farther, in this case, the wife was a minor when the suit was 
instituted. : 

[2.] Does that fact vary his rights and obligations? If he 
is an adult, it does not.. The wardship.ceases upon the mar- 
riage of a female infant with anadult husband. The marriage 
is valid, and the marital. rights follow. The rights of the 
guardian cease, both as it respects her person and es- 
tate. Her husband has a right to her person and.to her es- 
tate. If an infant female marry an infant, it seems that the 
guardianship of her person ceases, andthe better opinion, 
says Judge Jeese is, “ that her estate is, by marriage, trans- 
ferred to the minor, for his ‘marriage is as effectual.as the mar- 
riage of an adult, and all the same consequences follow.” If 
a male infant marry, the opinion seems to be, that the guardi- 
anship of his person ceases, but as to-his estate, the guardi- 
anship continues. And. if he marry an infant, as her property 
has become his, his guardian’s power extends to thatalso. Ours 
is the case of a female infant marrying an adult husband.. In 
such a case, it is settled that her wardship ceases, and the 
husband acquires the same rights, and incurs the same liabili- 
ties, as he would acquire and incur, were she not an infant. 
Reese’s Domestic Relations, 338. _Kettletas vs. Gardner, 1 
Paige R. 488. 4 Johns. Chancery R. 378. 1 Vesey, 160. 
3 Atk. 625.. 1 Tucker's Com. top page, 138, 

What I wish to deduce from these propositions is, that the 
husband, in this ease, is liable. for the contracts of his wife, 
dum sola, just to the same extent that he would be, if she were 
not an infant. It was necessary to make.her a party, as in 
other like cases, because the action, upon-the death of the hus- 
band before final judgment, would surviveagainst her. The 
fact that she isan infant does not make the joinder improper, 
because, as an-infant without coverture,.she would be liable to 
a suit; and if still an infant at the death of her. husband, 
should that occur, this aetion would survive against her, it. be- 
ing for necessaries. It is among the privileges of infancy, that 
an infant. may make a valid contract.for necossaries,. and if 
she can contract, she can be sued on that contract, either sing- 
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ly or jointly with her husband, after marriage. So, there was 
no error in the refusal of the Court to dismiss the suit, because 
one of the defendants-was an infant. 

[3.] A farther exception was, to the order of the Court ap- 
pointing, at the instance of the plaintiffs below, a guardian 
ad litem, for the wife.’ This-exception goes upon the ground 
that the appointment was not within time. The defendant in 
error responding; says, that the appointment was in time, and 
if not, there was no error committed which can affect the 
rights of either party ; because, ' in’ a case like this, it is not 
necessary that the infant. wife should appear by guardian. It 
is certainly true, as-a general rule, that an infant cannot ap- 
pear by attorney, but must-appear and defend by guardian 
appointed by the Court for that purpose. 1 Tidd’s Practice, 
98, 99. 2 Strange, 784.2 Saund. R. 112, 118, notes. Ib. 
117,n. 11 Johns. R. 460. 13 Wend. 5TT. Chitty on 
Contracts, 857. 2 Johns. R. x08: 1 Chitty’s Pleadings, 
412. 

The question is, does this rule'apply to cases like the pres- 
ent, where the infant is under coverture, and is sued jointly with 
herhusband? It would seem that, since the husband, by the 
obligation of the marriage, is bound to pay her debt, if for 
necessaries, and has all the rights of defence which she could 
set up if sole, there can be no necessity for her separate de- 
fence. It is not perceivable what interest she can have re- 
quiring a defence separate from her husband. 

‘As he is bound to pay out of his own estate, if the claim be 
a yalid one against her, and if:reduced to judgment during 
coverture, it would be an unnatural presumption that he would 
collude with the plaintiff, or negligently fail to make all legal 
defences. Her desire ought to be, if the claim be just, that 
it be paid; and such a desire is not made unavailing by not 
herself entering pleas—on the contrary, non-appearance is in 
accord with it. She being sub protestate viris, it would seem, 
too; to be competent for him to appoint an attorney for her, 


and that the case would repaatty proceed without more against 
them both. 
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[4] And yet it is laid down, that when an infant Seme cov- 
ert is sued jointly with her husband, she must appear by guar- 
dian. 1 Tidd’s Practice, 99. 1 Dane. Abr. 602. Reese’s 
Dom. Rel.-266, 267.. Bacon’s Abr. letter K. title Infancy 
and Age, page 150, vol. 3. Roll’s Abr. 288, 8. C..- Cro. 
Eli. 379, 8. C. - This rule doubtless applies to cases where 
the wife has a separate estate, or on some other account, has 
an interest distinct from that of her husband. Be this as it 
may, we believe that the. ‘appointment was. not too late, and 
that the Court did not err in making it. The power to ap- 
point a guardian ad litem, is incident to all ‘Courts. Coke’s 
Litt. 88, b. Hargraves’ Notes, ad finem. 2 J..R. 192. The 
time and manner of doing it, is matter of practice, which 
varies in different Courts. Itseems, from this record, that the 
cause was for trial on the appeal, when the motion was made 
to appoint the guardian ad litem. 

[5.] Both the defendants had appeared by attorney at the 
first term, and filed the plea of the wife’s infancy. Upon the 
eause being called for trial, the defendants moved to dismiss, 
because one of the defendants was an infant. The fact of 
her being an infant, was then admitted by bothparties. Con- 
temporary with the motion by the defendants to dismiss, was 
the plaintiffs’ motion to appoint a guardian. \ Regularly, the 
rule or order for the admission of a guardian should be applied 
for by the minor, and granted before plea, and a copy of it 
annexed to, or recited in, the plea. But if the minor has ap-~ 
peared and pleaded by attorney, the plaintiff may obtain an 
order for striking out the appearance and that the defendant 
appear by guardian within a limited time, which, inthe Brit- 
ish Courts, appears to be from four to six days. 

[6.] Such right is indispensable to him ; for if -he proceeds 
to judgment against an infant upon appearance by attorney, 
it will be error in fact and subject to revocation upon writ of 
error, coram nobis. 1 Reese’s Dom. Relat. 267. Oro. Jae. 
640. Yelv.58. Carth. 367. 11 Johns. R. 450. 13 Wend. 
377. 

If, within thé time limited, the infant does not appear and 

VOL. xIIT 60 
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name his guardian, the plaintiff will be at liberty to name one 
forhim. Tidd’s Practice,99. Barnes, 414, 418... 7 Taunt. 
488. 1 Moore, 250, 8. C. 2 Chitty’s R. 22, (a.) 8 Bing. 
609. Andasimilar order maybe obtained by the plaintiff, 
when the defendant. neglects to appear at.all. Tidd’s Prac- 
tice; 99. 2 Strange, 1076. 2 Wils. 50. - Now, this is a case 
where the defendant. had appeared by attorney, and although 
not in form, yet -in substance, the plaintiffs’ motion was, to 
strike out that appearance, and that defendant plead by a 
guardian then to be appointed. ‘He was in time for such a 
motion; for it does not appear that before the trial term, he 
knew that the female defendant was an infant; then it seems, 
by the record, it was that. that fact was.admitted. The plea, 
it is true, of infancy, had been filed, but that was open to con- 
testation. If there be a doubt about the diligence of the 
plaintiffs, it could arise upon a question of costs only, and can- 
not affect their right to have the guardian appointed. Very 
like this, is the case of Shipman vs. Stevens, 2 Wils. 50. 

The order appointing the guardian ad litem, should be full 
enough to correct the record, and the defendant should plead 
de novo by her guardian, Ido not doubt-but that, in our 
Courts, it is competent to appoint a guardian ad ‘litem, when- 
ever, by our rules of practice, it is competent for the defend- 
ant to plead or amend his pleas, upon his application, or upon the 
application of the plaintiff at any time, upon ascertainment of 
the fact that the defendant is an infant. In all such cases, the 
discretion of the Court should be much relied upon, by an 
appellate tribunal, and such discretion should be given to the 
cause by the presiding Judge, as will best promote the ends of 
justice. , 

[7.] The exceptions taken on the instructions given and de- 
clined, I think, are controlled by the decisions of this Court, in 
Nicholson and wife vs. Spencer. In that case, the principles 
upon which recoveries are had against an infant for necessaries, 
are very fully and clearly set forth by Judge Warner. So 
clearly and fully, that I have need of no reference to any oth- 
er authority. Judge Jverson instructed the Jury, ‘that if 
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the guardian furnished his ward with an allowance of money, 
sufficient to supply herself with necessaries suitable to her 
age and’condition in ‘life, still if it were not made to appear 
that the money was expended in purchasing such necessaries, 
the plaintiffs were entitled to recover, if their demand was for 
necessaries; and that it was incumbent on the defendants to 
show by proof that the money was applied in purchasing such 
necessaries for the minor.”” That is to say, when the plain- 
tiffs have proven that their claim is for articles of necessity 
suited to the age and condition of the minor, although _it be 
also proven that her guardian furnished her with money suffi- 
cient for a supply of all necessaries, they have made out their 
case, and must recover, wniess the defendants show by proof, 
that the money.so-furnishéd was applied in procuring for _ 
the necessary supplies. 

The question is, upon whom, in such a case, does the burden 
of proof lie? A trader must prove in all cases, not only that 
the articles furnished are suited to the age and condition of 
the minor, but, that the minor was not, in fact, supplied from 
any other quarter. If the minor is supplied from any other 
quarter—no matter how, or by whom supplied—his supplies 
are not necessaries, and he cannot recover. He furnishes her, 
with the burden upon him of proving that the articles furnish- 
ed are necessary, and are suited to her age and condition. 
This being the rule, when it turns out in proof that the minor 
has been furnished with money sufficient to supply her with 
necessaries, the presumption in law is, that she has been from 
that fund fully supplied, and the burden rests upon him to 
negative that-presumption, and to the extent, and no farther, 
that he can show that.she has not been supplied, will he be 
entitled to recover. We think that His Honor erred in charg- 
ing that, in such case, the plaintiff must recover, unless the 
defendants could show that the money was applied in procur- 
ing the necessary supplies for the minor. 

[8.] He farther instructed the Jury, “‘ that if it were pro- 
ven that the minor had supplied herself with necessaries from 
other stores, still, if those obtained from the plaintiffs were 
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bought about the same time, or contemporaneously, that the 
plaintiffs were entitled to recover the amount of their ac- 
count.” It is not perfectly clear what rule the Court intend- 
ed to lay down tothe Jury in thisinstruction. If it is made 
to appear that the minor has, about the same time that the 
plaintiffs sold to her their bill of goods, been fully supplied with 
necessaries by purchases from other stores, the plaintiffs are 
not entitled to recover anything. ‘As ‘before stated, if the 
minor had been supplied from any quarter, the plaintiff’s sup- 
plies are not necessaries. And if the Court intended to say, 
that if she-was fully supplied by purchases from other stores, 
the plaintiff could recover his bill, we think he was wrong. 
But if (as we conclude is the true reading of the charge) the 
Court intended to say, if it appears that-the minor has been 
supplied by purchases from other.stores with certain articles 
of necessity, the plaintiffs are-entitled torecover their account 
fornecessaries soldto her at or about the same time, to the ex- 
tent that she was not supplied from the other stores, why then, 
the Court was'right. The purchases from other stores, if a full 
supply, will prevent the plaintiff ’s from the recovery of anything. 
To the extent that they can show that these purchases do. not 
amount to a full supply, and to no greater extent, can they 
recover. And if it is reduced toa contest between creditors, 
as to who was first in point of time in making the, supply of 
necessaries for a minor, we hold him entitled to recover, who 
proves that he first sold the supplies to him. How the -con- 
flicting rights of creditors aré to be settled—by what proced- 
ure, or in what forum—we presume not-to suggest. We are 
now laying down a rule between a creditor and the minor. 
Selling at or about the same time, cannot enable two or more to 
recover, albeit all may sell such articles asare suited to tlie age 
and condition of the minor. If that were the rule, it might be 
that a minor would be chargeable with necessariés to the full 
amount, over and over again. We have nothing to do with 
the obligation of the husband to pay his wife’s debts, in a Court 
of Honor, Even there, there might be sustainable limits to 
the obligation. Although the suit is, in this case, against the 
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husband as well as his wife, yet, the questions are the same, 
and settled by the same rules, as if she were sole and sued for 
necessaries. These strict rules are necessary to the protection 
of infants. Their creditors have no right. to complain, for 
they are voluntecrs.. In the language of Baron Alderson, in 
Burkheart vs. Anderstein, “a tradesman who deals with a 
minor, must- look to himself, and take care of himself.” 6 
Carrington § Payne, 690. °11 Ga. R. 609. 

[9.] The request to charge, that if the credit was given to the 
guardian and not to the ward, the plaintiffs must look to the 
guardian and not to the ward, we consider to have been given 
substantially by the Court. The presiding Judge recognized 
the principle, for he.charged the Jury, that if the contract was 
expressly made with the guardian, the plaintiffs could not re- 
cover of the ward. We, however, think, that itis not indis- 
pensable that the contract with the guardian should be express- 
ly proven. If it is clear to the Jury, from the evidence, that 
the credit was given to the guardian, they ought to find against 
the plaintiffs; for if that be true, the ward is not liable. 

[10.] The last request was, that the Court should charge the 
Jury, that to entitle the plaintiffs to recover, they must show 
to the Jury what particular articles of necessity the guardian 
did furnish the ward in the year 1848, and that the same were 
not sufficient. heir burden was to show, that their supplies 
were needed by the minor during that. year; but we cannot say 
that they were limited to show that fact by proving speczfical- 
ly what articles were furnished by the guardian. _ To the ex- 
tent. that she was not furnished from any quarter with neces- 
saries suited to herstate and condition, their claim, if for neces- 
saries suited to her state and condition, is good; any proof 
going to show that extent is- allowable. The Court did not 
err in declining to give this instruction. 

Let the judgment be reversed. 
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No. 70.—Jos1au W. JosrEy, administrator, &c. of Henry Au- 
dulf, deceased, and others, plaintiffs in error, vs. Davin @. 
Rogers and Joun AUDULF, defendants in error. 


[1.] Iu England, as a general rule, a cross-bill must be brought before 
publication has passed in the original cause; and i in this State, before the 
pleadings are made up. 

[2.] Upon special application, showing sufficient Ses the Court will ex- 
tend the time for filing a cross-bill. 

[3.] Where the cross-bill is brought for discovery as well as relief, an -alle- 
gation that the complainants had confidently relied on aliunde proof to 
sustain their defence to the original bill, and that the fact had only come 
to their knowledge Within the last three days, that they would wholly fail 
in the necessary testimony to support their answers without resorting to 
the consciences of the defendants, is a sufficient showing to acquit the 
complainant of laches ; and especially where it does notappear that. the 
complainant in the original bill has been urging the same to a hearing. 

|4.] The charg that the complainant can only obtain evidence of many of 
the material facts upon-which the bill re+ts, is sufficient to entitle the par- 
ty to discovery, without specifying any particular fact previously alleged, 

[5.] A cross-bill should not introduce new and distinct matters not embrac- 
ed in the original suit; but where it. seeks discovery to enable the defend- 
ant to protect himself against a recovery in the original bill, or sets up 
any special matter by way of estoppel or in bar, it is not obnoxious to this 
objection. ae 

[6.] Where an estate has been irregularly administered by the consent of 
the heirs at law, it does not eonstitute the agents or actors such tortious 
executors as will prevent them from retaining out of the assets in their 
hands, as against their co-distributees,an amount sufficient to discharge a 
debt due them by their deceased intestate in his lifeti.ne. 

[7.] Minor heirs cannot be prejudiced by an agreement made between those 
who are of age, that the estate of the ancestor may be managed and distri- 
buted without an administration. Whatever has been done beneficial 
to the infants, will be sanctioned; not otherwise. ] 


In Equity, in Stewart Superior Court. Decision on de- 
murrer, made by Judge Powers. April Term, 1853. 


Henry Audulf died in 1844, intestate, leaving a large es- 
tate. David C. Rogers and John Audulf, took out temporary 
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letters of administration on the estate; under which they took 
the same into possession. Some four years thereafter, Josiah 
W. Josey, who was neither a creditor or legatee of the estate, 
applied for and obtained permanent letters of administration 
upon said estate, and filed his bill against Rogers and Audulf, 
calling upon them to account to complainants of and concern- 
ing said estate. . 

To this bill; defendants answered, setting forth particularly 
their actings and doings in the premises, as well as an agree- 
ment and understanding between them and the other legatees 
of the.estate, that they should proceed to act and settle the 
estate under the temporary letters, in order to save expense, 
&e. Ke. 

In 1852, the defendants-in the first bill, to wit: Rogers ia 
Audulf, filed their cross-bill against Josey, for the purpose of 
protecting themselves, under a contract and agreement made 
and entered into between the legatees of said estate, to the 
effect that-they, the said Rogers and Audulf, should proceed 
to settle and distribute the estate under the temporary letters, 
which they obtained in 1844. In the bill, they claim that 
Henry Audulf was indebted to each of them in his life time, 
and pray that they be allowed to retain the same in their 
hands. They allege that the debts of the estate have all been 
paid; and give as an excuse for not filing the cross-bill soon- 
er, that it was not until within three days before the filing of 
the bill, they had ascertained they would be unable to defend 
themselves against the bill of Josey by altwnde testimony, 

To this bill, Josey filed a demurrer, upon the following 
grounds : 

1st. That complainants had not sued out their cross-bill 
within the proper time from that of the filing of the original 
bill—the one having been brought to the April Term, 1848, 
the other to the October Term, 1852. 

2d. That complainants have alleged no good and sufficient 
cause for their long delay to file said cross-bill. 

3d. That complainants have introduced new and distinct 
matter into their said cross-bill. 
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4th.‘ That those parts of complainant’s bill which allege and 
charge, “that they can only obtain proof of many of the facts 
hereinbefore stated, by resorting to the consciences of defend- 
ants; your orators have been laboring under the impression 
and conviction, that they. could prove said facts as hereinbe- 
fore stated, by alvunde testimony; but they have found within 
the last few days, that they are utterly unable to prove many 
of ‘said facts in any other-way than by resorting to the con- 
sciences of said defendants,” are uncertain, indefinite, ana 
wholly insufficient for the purpose of obtaining a discovery, 
and that complainants were not entitled to a discovery of the 
facts in their bill, under the said loose and uncertain allega- 
tions. ; 

5th. That complainants are not entitled to the relief they 
seek by their cross-bill, neither as to the- sums they have 
sought to retain, nor as to the set-off they have pleaded to the de- 
mand of the said Josiah W. Josey, as administrator upon the 
estate of Henry Audulf, deceased, against them, the said David 
€. Rogers and John Audulf, as executors de son tort, of said 
Henry Audulf, deceased. 

Judge Powers, presiding for Judge IvERsoN,-overruled the 
demurrer on all the grounds taken, and to this decision coun- 
sel for Josey, the defendant, excepted. 


Worrit, for plaintiffs in error. 
TuckER and BENNING, for defendants in-error. 
By the Court.—Lumprxin, J. delivering the opinion. 


Various grounds of demurrer were taken to the cross-bill 
filed in this case; all of which were overruled by the Circuit 
Court. | , 

[1.] The two first, I propose to consider together. It is 
insisted that the cross-bill was not filed in time—four years 
having intervened after the pleadings were made up under the 
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original bill, and no sufficient excuse having been rendered 
for the delay. | 

In England, the practice is to require the cross-bill to be 
filed before publication has passed in the original cause. 

[2.] In this State, it must be done before the pleadings are 
made up, unless sufficient cause is shown to the contrary. 
Why the original bill in this case was permitted to sleep for 
four years after the answers were in, and the replication was 
filed, does not appear. 

[3.] Nothing was done under the original bill, from 1848 
to 1852, when the cross-bill was filed ; and it alleges as a rea- 
son, that until within three days previously, the complainants 
had confidently relied on making out their defence to the ori- 
ginal bill by aliunde proof; and that it was the discovery of 
the fact that they should utterly fail to sustain their defence 
against the original bill, without resorting for testimony to the 
consciences of the opposite party, which prompted them to 
bring their cross-bill. The truth of this allegation is admitted 
by the demurrer. And we deem the reason satisfactory for 
the lapse of time which transpired. 

The cross-bill is a mode of defenee.against the original bill ; 
and it may be filed for discovery or relief, or both. It may 
be just as necessary for the defendant to the original bill to 
resort to the conscience of the complainant for proof to sup- 
port his defence, as it is for the complainant to appeal to the 
conscience of the defendant to sustain his bill. 

[4.] But it is objected, that the averments in the cross-bill 
are too vague to entitle the complainants to the discovery 
which they seek. ‘They charge that they can only obtain evi- 
dence of many of the facts stated in their bill, by addressing 
themselves to the consciences of their adversaries. Asa mat- 
ter of practice, it would be better to specify distinctly the 
facts respecting which, the complainant seeks to purge the 
conscience of the defendant. If the allegation be true, how- 
ever, as to any one of the material. charges upon which the 
equity of the bill is predicated, the party is entitled to the 
answer of the opposite side. A fortiori, may they ask it 
VoL. xt 61 
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when many of the facts cannot be established in any other 
way. 

[5.] As to the ground that the cross-bill does not relate to 
the same subject-matter as the original bill, we hold that it is 
not well taken. A cross-bill, we admit, must be confined to 
the subject-matter of the original bill. An entire departure 
from it, is not allowable. If a bill is filed for a certain pur- 
pose, the defendant cannot, by a cross-bill, bring into litiga- 
tion in that suit, all causes of action which he may have 
against the complainant, unless there exist some special cir- 
cumstances, suchas insolvency, non-residence, &c. -which 
would render it necessary, in order to avoid irreparable injury. 
Thus, if a bill be filed for a specific execution of a contract for 
land, the defendant cannot, by a cross-bill, bring into litiga- 
tion a fraud practised on him by the complainant, in swap- 
ping horses, or a debt due by the complainant, unconnected 
with the contract concerning the land, sought to be enforced. 
What is the subject-matter of the original bill here? It pro- 
poses to charge the defendants with the estate of Henry Au- 
dulf, deceased ; and for their mal-appropriation of the same, 
to withdraw what is left of the assets from their hands, and to 
inculpate the defendants as executors in their own wrong, for 
intermeddling therewith. 

Now, the cross-bill not only meets fully the case thus made, 
but sets up new matter by way of defence, and which it was 
not competent for them to do by way of answer, namely, that 
they have acted in the premises, not as volunteers, but by vir- 
tue of an express agreement made between the heirs and dis- 
tributees, there being no creditors whose debts are unpaid, to 
interfere, or to make a regular administration necessary. 
And if this be true, are the parties not entitled to the benefit 
of this defence to save them from being held tort feasors in 
this business? Such was the view taken by this Court in the 
analogous case of Zurk vs. Turk and others, 3 Kelly, 422. 
William Turk, Senior, died intestate, leaving a small estate, 
and his widow and four children, his only heirs and next of 
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kin. The widow remained in possession of the property with 
her children, until her son William became of age, who took 
the control and management, for the benefit of the family; 
sold a portion of the negroes; advanced to his brothers and 
sisters money and property for their support and maintain- 
ance, and by way of settlement, as they married or became of 
age. On the heirs becoming of full age, they agreed to sub- 
mit to arbitrators the settlement of the estate, who made an 
award, which was acquiesced in and executed. Subsequently, 
Theodore Turk, a grand-son, being dissatisfied, took out ad- 
ministration, and filed his bill for the recovery of the whole of 
the assets which had come to the hands of his uncle, taking 
no notice whatever of the reference which had taken place, 
and the settlement under it. 

The defendant, William Turk, filed a cross-bill against his 
nephew, setting forth the foregoing facts, and alleging that 
there were no outstanding debts against the deceased, and 
praying a perpetual injunction against the complainant. 

To the cross-bill, a demurrer was interposed, on two 
grounds: 1st. Because it contained no equity; and 2d, be- 
cause the several matters therein charged, might have been set 
up by way of defence to the original bill. On the last ground, 
the demurrer was sustained, and the cross-bill dismissed. 
Upon writ of error, this judgment was reversed, this Court hold- 
ing that a cross-bill wasthe only mode by which the defendant 
could get relief against the administrator and co-heirs. Nei- 
ther the Circuit Judge nor this Court, doubted but that the 
cross-bill was replete with equity, and that it related to the 
same subject-matter. And the principles ‘of that decision 
clearly cover this case. 

[6.] Again, it is urged that the complainants in the cross- 
bill, being executors de son tort, are not entitled to retain out 
of the assets in their hands the amounts severally due them by 
the intestate in his lifetime. 

We apprehend that it is a mistake to consider these parties 
as wrongful executors, for the purposes of this litigation. 
Having taken out temporary letters, and possessed themselves 
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of the estate, they proceeded to wind up the same, as though 
clothed with authority of law, under a contract to that effect, 
made with their co-heirs. To the creditors of the estate, had 
there been any, they would undoubtedly be liable-as inter- 
meddlers ; not so, however, to their co-distributees, who were 
parties to the agreement. Nor is there anything illegal in 
entering into such an arrangement. It saves cost and 
expense, which is a matter of some consequence in a small 
estate. 

And why not allow them to retain in their hands the sums 
respectively due them by Henry Audulf in his lifetime? It 
is not pretended that the assets are needed to pay creditors of 
higher dignity, nor indeed of anyother grade. Indeed, the 
cross-bill charges expressly, that there arenone. And for the 
purposes of this investigation, that averment is true. As 
against the other heirs then, they have a right to retain a suffi- 
ciency to discharge the demands due each of them. 

But it is further insisted under this head, that a debt due to 
them by the intestate in his lifetime, cannot be set-off by a 
liability which they have incurred to the estate since his death. 
And in a conflict between creditors, this doctrine is true, and 
would be enforced. But such is not this case. 

[7.] It appears from the record, that one Edmund C. 
Beard had intermarried with one of the daughters of Henry 
Audulf, who died before her father, leaving several minor 
children, who were entitled of course, to the share of their 
grand-father’s estate, which would have descended to their 
mother, had she survived her father. Beard, assuming to act 
as the guardian of his children, was present at the making of 
the agreement under which Rogers and John Audulf acted, 
and gave his consent thereto in behalf of his children. But 
they cannot be prejudiced by this contract. And so far as 
their rights are concerned, the Court should see to it in the 
final decree to be rendered in the premises, that their interests 
are as fully protected, as though no such understanding had 
existed. If the other parties, who were of age, and capable of 
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contracting, are estopped by their agreement, as they are, 
these minors are not. 

And with this explanation, we affirm the judgment of the 
Superior Court. . 





No. 71.—Joun Davis, plaintiff in error, vs. Cottier & 
Beers et al. defendants in error. 


[1.] An interrogatory for which no foundation is laid in the allegations of o 
the bill, constitutes no part of the bill which the defendant is called upon a 
to answer, and presents no equity. 

[2.] Where several fi. fas. and a distress warrant had been levied on various 
property of a defendant, consisting of cotton, corn, household and kitchen 
furniture, horses, hogs, and cattle, &c. by the Sheriff, and before the day of a 
sale appointed by law, and before the same had been advertised accord- . 
ing to law, the creditors came together and entered into.an agreenfent in = 
writing, together with the defendant, by which it was stipulated that the 
property should be sold by the Sheriff at public outery, on a day within 
the time pre<cribed by law, and without the advertisement of the same, 
according to law, except as to the live stock, and that the Sheriff retain 
the proceeds until the termination of the litigation between the creditors ; 
and the Sheriff by virtue of such agreement, proceeded to sell the said 
property at the plantation of the defendant, without any order of Cuurt, 
advertising the same for ten days only: Held, that such sale was not, as. a 
whole, in the eye of the law, a Sheriff's sale; and that officer in making 
it, was not the ministerial officer of the Court, but the agent or trustee of 
the parties; that the Court had no right to treat the fund so raised, and <3 
in the hands of the Sheriff, as proceeds of the defendant’s property, raised a 
by Sheriff’s sa'e, except that portion of it which was the avails of the 
horses, hogs and cattle ; and that the whole, by the order of Court, on the 
usual money rule, could not be distributed among the judgment creditors * 
of the defendant: Held, also, that where the Sheriff’s return doos not sepa- s 
rate the fund raised by the sale of the live stock from the proceeds of the 
other property, and though the law allows this species of property to be 
sold at the residence of defendant upon ten days advertisement, and the 
sale by the Sheriff as to this live stock was in due form of law, yet a0 or- 

der of distribution could be granted as to it, until the two funds were sep- 
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arated by an amended return, if this could be made by the Sheriff: Held 
also, that under the term horses, mules should be included, and sheep 
under that of cattle. ; 

[3.] Where a party, by deed of lease, demised a plantation, negroes, stock, 
&c. to another, for a term of years, and covenanted for a certain yearly 
rent, to be secured by lien on the annual crops to be made by the lessee 
and after one or more of the annual sums of rent became due sued out his 
distress warrant against the lessee for the recovery thereof, and had the 
same levied on the property of the lessee, consisting of the crop, stock, &c. 
on such lease-hold estate, at the same time that other 7. fas. in the names 
of other judgment creditors of such lessee were levied on said property, 
and afterwards brings his bill in Equity, and sets up his equitable lien on 
said fund and dismisses the levy of the distress warrant: Held, that he is 
not estopped by the suing out, or the levy of said distress warrant, from 
thus setting up and urging his equitable lien. 


In Equity, in Baker Superior Court. Tried before Judge 
Perkins. April Term, 1853. 


On the 31st day of December, 1850, John Davis, a citizen 
of North Carolina, demised and leased to William P. Kitch- 
and, of Baker County, a plantation, together with thirteen 
negroes, certain live stock, farming utensils, &c. for the term 
of three years, Kitchand stipulating to pay him rent therefor, 
as follows: for the year 1851, two thousand dollars; and for 
each of the years, 1852 and 1853, twenty-five hundred dol- 
lars ; and to return to him at the expiration of the lease, the 
same quantity of live stock, &c. which he received at the time 
of the lease. 

The proceeds of the crop of each year were pledged for the 
payment of the rent. 

The rent for the year 1851, was not paid, but the proceeds 
of the crop were vested by Kitchand, without the knowledge 
and consent of Davis, in other property, as charged in the bill 
which was filed by Davis. 

During the year 1852, judgments were obtained by defend- 
ants in error and others, against Kitchand, in Baker County. 

On the 28th December, 1852, when Davis was about to file 
a bill to assert and enforce his equitable lien upon the crop of 
that year, live stock, &c. and when certain judgment creditors 
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had directed a levy to be made upon the crop and other prop- 
erty, and when the property had been levied upon by a dis- 
tress warrant, in favor of Davis for his rent, the creditors of 
Kitchand came together with him, and entered into the follow- 
ing agreement : 


“GEORGIA, Baker County: 


‘“‘ The undersigned, creditors of William P. Kitchand, here- 


by agree that the property levied upon under sundry fi. fas. 
in favor of Collier & Beers, and Hunt, Pynchon & Rawson, 
and also under a distress warrant for rent, in favor of John 
Davis, and upon which John Davis claims a lien for rent for 
the year 1852, said property consisting of 34 bales of cotton, 
1000 bushels of corn, 13 stacks of fodder, 6 mules, 1 horse, 
100 head of , and other property mentioned in said 
levy, excepting such property as is exempt from levy and sale 
under the laws of this State, be by George W. Collier, the 
Sheriff of said County, sold at public outery, on Wednesday, 
the 12th day of January next, at the plantation of said John 
Davis, known as the Parker place, in said County, and that 
the Sheriff retain in his hands the proceeds of such sale, un- 
til the litigation between the above creditors shall terminate. 
The above property, we agree, shall remain on the above plan- 
tation until the sale. 

HUNT, PYNCHON & RAWSON, 

COLLIER & BEERS, 

JOHN DAVIS, 

WARREN & WARREN, 

Attorneys for Wm. P. Kitchand. 
December 29th, 1852. 





The sale took place in pursuance of the agreement; ten 
days notice having been given by the Sheriff. 

According to the return of the Sheriff, the crop brought 
$1786.10, andthe mules, carts, wagons, cattle, sheep, house- 
hold and kitchen furniture, $1427.00. Previous to the sale, 
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John Davis, by his attorney, dismissed the distress warrant, 
which had been levied upon the property. 

At April Term, 1853, a judgment creditor of Kitchand, 
viz: the firm of R. H. Sims & Co., who was not a party to the 
agreement, moved the Court for a rule against the Sheriff, to 
show cause why he should not satisfy the fi. fa. held by them, 
out of the proceeds of the sale of the property ; whereupon the 
other judgment creditors, parties to the agreement, moved rules 
against the Sheriff. Counsel for John Davis then notified 
the Court and parties moving the rules against the Sheriff, of the 
equitable lien of Davis upon the crop and other property, 
which had been sold, and that he, Davis, had filed his bill for 
the purpose of enforcing that lien. The bill was taken up and 
the claim therein set forth, as predicated upon deed of lease to 
Kitchand by Davis, considered by the Court. 

To this claim, the judgment creditors of Kitchand objected, 
as to the money arising from the sale of the live stock, farm- 
ing utensils, &c. was concerned, alleging that the bill filed by 
Davis did not cover and enjoin that fund; which objection was 
sustained by the Court, and an order passed, directing the 
Sheriff to pay over the said fund to said judgment creditors. 

To this decision, counsel for complainant excepted, and 
upon this exception assigned error as follows: 

1st. That the Court erred in deciding that the whole fund 
inthe hands of Collier, the Sheriff, was not put in litigation 
by the bill, nor covered by the injunction thereon. 

2d. That the Court erred in deciding that only the amount 
arising from the sale of the crop of 1852, was enjoined by 
complainant’s bill. 

3d. That the Court erred in granting the orders in favor of 
R. H. Sims & Co. and other judgment creditors of Kitchand. 

4th. That the Court erred in deciding that the sale under 
the agreement was a Sheriff’s sale, and the Sheriff, George 
W. Collier, was not a stakeholder or receiver of said fund 
until the termination of the litigation in Equity. , 
Sth. That the Court erred in deciding that by having the 
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property. levied on under the distress warrant, he was cokipped 
from denying the title of Kitchand thereto. : 








anes Morean, for plaintiffs in error. 
Lyon & Cuan, i Wannen, for defendant i in error. 
By the Cowrt.—Starnes, J. delivering the opinion. 


[1.] Upon examination of the bill in Equity, as it appears 
in the transcript of the ‘record in this case, we find no‘ charge 
that the crop of 1851, or any part of it, made by Kitchand 
on the leasehold estate in question, was fhrvedted in any part 
of the property sold by the Sheriff. There is an interrogato- 
ty, it is true, calling on him to say whether or not any por- 
tion of this crop had been so invested; but such an interroga- 
tory, fishing in its nature, becausé no» foundation is laid for it 
in the bill, constitutes no part of that bill which the defendant 
is required to answer, and presents no equity. 

A part of the prayer, which asks that the defendant may 
account fully for the disposition he has made of the crop of 
1851, is also, for a similar reason, objectionable. . 

We also find from the structure of the bill, that ‘no injune- 
tion is granted as to any portion of the property, except the 
proceeds of the crop of 1852, and the negroes. Neither does 
the bill state that any portion of the live stock levied on, was 
received from Davis, nor claim any equity on account of stock 
so received. 

We accordingly think that the Court below was right in 
ruling on these points as he did. Nevertheless, we are con- 
strained to send the case back for the following reasons: 

[2.] The: whole of the fund in the Sheriff ’s hands, out of 
which the Court directed payment to these several judgment 
| creditors, was not a fund raised by the sale of defendant Kitch- 
and’s property, at Sheriff’s sale in terms of the law, and there- 
fore, not subject to the usual distribution as such, among the 
judgment creditors. 

VoL. XIII 62 
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When property is levied on by the ministerial officer of 
the Court, the law points out and prescribes the way in which 
he must proceed to dispose of and.sell the same, and thereby 
divest the title of the defendant. - If, after such levy, the par- 
ties plaintiff and defendant come together and agree that the 
property shall. not.be sold according to. the requirements of 
the Statute, but that it shall be disposed of by the Sheriff, in ac- 
cordance with the terms of their agreement, and its proceeds held 
by him to await future litigation, and the sale takes place without 
any order of Court, sanctioning the same, such sale is not, tech- 
nically, nor in the eye of thelaw, a Sheriff ’s sale ; that-officer 
in making such sale, is not the ministerial officer of the Court, 
but the agent of the parties; and the Court cannot treat his 
acts in the premises, as the acts of its. ministerial officer, or 
the procéeds of such sale as funds raised by Sheriff ’s: sale in 
due form of law. 

It is true, that the levy and seizure of. the property, cloth- 
ed the Sheriff with a qualified right in. thesame, but that ceas- 
ed when the parties agreed that the levy should not be. exe- 
cuted in the only way. in-which the law authorizes the Sheriff 
to execute it; and when they interposed, with their consent, 
terms of sale, they paralyzed the arm of the ministerial offi- 
cer, except as to the horses, hogs and eattle, which our Statute 
authorizes to be sold, as these were by this agreement; and 
the Sheriff, in proceeding to sell without advertising as requir- 
ed by law, orefor the time required by law, and not on the day 
and between the hours prescribed by the Statute, was no long- 
er acting as such officer, but as their agent, under the. agree- 
ment, and:sold the property by virtue of it, and held the pro- 
ceeds subject thereto, until the litigation contemplated should 
terminate. 

The object of the money rule moved against the Sheriff in 
this case was, to distribute a fund thus raised, among the judg- 
ment creditors of the defendant; a fund which, for the pur- 
poses of such a rule, was coram non judice, and the order o. 
the Court directed that it-should be so distributed. 

If that order had gone to the proceeds only of the horses, 
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hogs and cattle, and the Sheriff's return had separated these 
from the other funds, no valid objection could have been made, 
for the reason given. Under the term horses, we think mules 
should be included; and under that of cattle, we include sheep, 
the primary signification of the word authorizing this use of 
it. The Sheriff’s return, however; makes no distinction be- 
tween the proceeds of the live stock, and of the furniture, gin, 
plantation implements, &. Without an amendment of this 
return, then, no such order could properly be granted. 

When the case goes back, the Sheriff can; perhaps, amend 
his return, separating the two funds. The plaintiff in error 
may also, in the meantime, amend his bill, and if he present 
an equitable claim to the Judge, when the Court may again 
be moved to distribute this fund, or any part of it, his Honor 
will, no doubt, respect the notice of such equitable claim, ex- 
amine it, and do what, in his opinion, the purposes of justice 
require. 

So far as that portion of the fund is coneerned, whichis not 
the avails of the sale of live stock, and which is held ‘by the 
Sheriff as agent or trustee for the parties, under the written 
agreement between them, until certain litigation shall termi- 
nate; it is not for us to prescribe the course which shall be 
taken with it, or the’litigation which is to dispose of it. But 
we deem it not improper to intimate, that the bill already 
filed can be made, in our opinion, to subserve the purposes of 
such litigation, inthe most adequate and complete manner. 

[3.] The only other assignment of error, which, under the 
view we take of this case, requires our notice, is that which al- 
leges that the Court erred in holding that the levy of the®dis- 
tress warrant estopped Davis from denying the title of Kitch- 


and. 
An estoppel is a preclusion in law, which prevents a man 


from alleging or denying a fact, in consequence of his own 
previous act, allegation or denial of a contrary tenor. 
Coke's Litt. 352. a. Steph. Pl. 196. 

It operates either as an estoppel from matter of record, that 
is, on account of some admission made in pleading in a Court 
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of Record, from the deed, or other such instrument in writing, 
of the party, or from matter tn pais. 

The former.of these, this suing out and levy of the distress 
warrant, could not have been, for the simple reason, that even 
if it could be regarded as a matter of pleading in a Court of 
Record, the claim by the distress warrant. was not, in princi- 
ple, though in form, “of contrary tenor”~ to. the. equitable 
claim set up in the bill. It was only a different remedy by 
which the plaintiff in error supposed he could obtain. satisfac- 
tion for his rent. 

In this act, there was, of course, no estoppel by deed; and 
it only remains for us to ascertain whether or not it was an 
estoppel in pais. . 

This form of estoppel operates only where the party has 
done some act, not of record, or reduced to the solemn form of 
a deed, or used some languuge whereby “ he has derived a ben- 
efit, or prejudiced another.”’ In such case, he shall not be 
permitted to deny it, 1 Saund. Pl. 46. Wallis vs. Trues- 
del, 6 Pick. R. 456. Tufts vs, Hays, 5 N. Hamp. 452. 
Nichols vs. Arnold, 8 Pick. 175. .Owen ve. Bartholomew, 9 
Pick. 527. 

The record in this case, does not authorize the conclusion, 
that any such benefit to the plaintiff in error, or prejudice to 
the parties litigating with him, as is contemplated by the law, 
resulted from the suing out and levy of this distress warrant. 

There can be no doubt, that if the property had been sold 
under the levy of the warrant, the plaintiff would have been 
forever estopped as against all persons claiming under the 
sale, from denying the validity of such process; but that is 
not the case presented. Nothing, therefore, appears to author- 
ize the conclusion that the plaintiff was estopped from pressing 
his equitable claim against this fund. 
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No. 72.—Henry Morean, plaintiff in error, vs. G. W.. CoL- 
LIER, defendant in error. : 


[1.] All the property of a person arrested’ and convicted upon a criminal 
charge, of who may escape fromjail, or from any officer, owned by him at 
the time of the arrest,is bound for the costs of prosecution, by statutory 
lien, which attaches also upon the proceeds of the property, when ideuti- 
fied. This lien overrides a title to property made by him, upon sale for. 
professional services, afterhis arrest and before conviction, 


Rule against Sheriff, in Baker Superior Court. Heard 
and decided by Judge Perkins. April Term, 1853. 


Waller D, Whaley was tried and convicted in Baker Supe- 
rior Court, of the crimeof larceny. Atthe time of his arrest, 
the Sheriff, George W. Collier, seized certain property belong- 
ing to Whaley, for the purpose of paying the cost which might 
acerue in the prosecution of the case.’ The property was sub- 
sequently sold by the Sheriff. Before the trial and conviction 
of Whaley, he transferred the property seized by the Sheriff, 
to Henry Morgan, attorney at law. 

Morgan, after the property was sold by the Sheriff, filed a 
rule against that officer to compel him to pay over the money 
arising from the sale of the property, to (him) Morgan. 

At the hearing, the Court dismissed the rule, upon the 
ground, “‘ that all the property owned by Whaley at the time 
of his arrest, was liable and bound forthe payment of costs, in 
the event of a conviction, and that a sale of any property so 
situated, after arrest, would not. remove the lien ereated by 
Statute.” 

To which decision Morgan excepted. 


H. Morean, for plaintiff in error. 


Sol. Gen. Lyon, for defendant in error. 


Weg 
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By the Court.—Niszet, J. delivering the opinion. 


[1.] When the case of Whaley vs. The State. was before 
us at Columbus, we held that the arresting officer had no right 
before conviction, to seize and sell the property of the defend- 
ant to pay costs, &c.. without written directions to do so from 
the committing Magistrate. That case went that far and no, 
farther. “Here we have a different question. The defendant 
Whaley, was convicted,.and judgment for. costs entered up 
against him. After conviction and judgment for costs, there 
is found in the hands of the Sheriff, a sum of money raised 
from the sale of the defendant’s property, (a horse and sad- 
dle.) This property belonged to him at the time of his arrest, 
and was conveyed by him to the plaintiff in error, Mr. Mor- 
gan, for professional services, after the arrest and before con- 
viction. .The question is, to whom does the fund belong—to 
the officers of the Court, for the payment of ‘costs, or to Mr. 
Morgan? The latter claims upow his title, derived from Wha- 
ley before. conviction, and the former-rely. upon a statutory 
lien, which they say attached upon the property when the de- 
fendant was arrested, and follows the proceeds when ‘and wher- 
ever identified. The position of the officers is impregnable, 
because by Statute, all the property that a defendant arrested 
upon a criminal charge and found guilty, or who may escape 
from jail, or from any officer, may have in his, her or their 
right, at the time.of the arrest, is made subject to the pay- 
ment of all costs which may. have accrued by reason. of the 
prosecution. Here isa specific statutory lien, which Wha 
ley could not defeat, by aliening the property. Cobb's N. D. 
857, 859, 860. Peters vs. The State, 9 Ga. R. 112. 11 
Ga. R. 180. 

Let the judgment be affirmed. 
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No. 73,—Frenper, Brotuers & Co. plaintiffs in error, 8. 
Wiittam BE. Contier, defendant in error. . 


1.] Documentary evidence which is referred to and discussed in the bill.of 
exceptions, and copiesof which are appended thereto as exhibits, and 

_ which exhibits are officially endorsed by the’ presiding Judge, need not be 
embodied in the bill of exceptions. 


Motion, to dismiss writ of error. 


Issue was joined in this case, under. protestation, and a mo- 
tion made to dismiss the writ. of error, upon the- following 
grounds: 

1st. Because the brief of testimony is not embodied i in the 
bill of exceptions. 

2d. Because it does not appear by the Clerk’s versie 
or in any other way, that the entire bill of exceptions was filed 
in the Clerk’s office within ten days after the Judge’s certifi- 
cate, or that it ever was filed in said office. 

3d. Because the bill of exceptions, citation, writ of error, 
and notice, were not filed in the Clerk’s office within the time 
prescribed by law. 


H. Mor@an and Davin A. Vason, for the motion. 
Lyon & CLaRK, contra. 


By the Court.—Lumpxin, J. delivering the opinion. 


A motion is made to dismiss the writ of error in- this case, 
upon the grounds: 1st. Because the brief of the testimony is 
not embodied in the bill of exceptions. . 

[1.] It is not necessary that this should be done. Carey, 
Assignee, fc. ve. Giles, Receiver, (10 Ga. R. 1.) The tes- 
timony referred to in the objection are copies of certain interro- 
gatories, which were.read on the trial of the causein the Court 
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below. They are appended to the bill of exceptions, and re- 
ferred to. as exhibits, “‘ marked A, B, and ©, and certified by 
the presiding Judge.” “On each of the extithits thus attach- 
ed, is the name of “ William C. Perkins, J. 8. Co 8. W.C.” 
officially endorsed by himself. This is sufficient evidence of 


the identity of these documents. 


2dly and Badly. Because it does not. appear by the Clerk’s 
certificate, or in any other way, that the bill of exceptions, 
writ of error, citation and notice, were filed in the Clerk’s of- 
fice within the time prescribed by law 5’ or that they ever were 
filed in said office. 

It appears by an inspection of the tetord, that the bill of 
exceptions -was certified and signed by the presiding Judge on 
the 30th day of May, 1853; and that. the bill of exceptions, 
writ of ‘error, citation. and” notice, ‘were ‘all duly filed in the 
Clerk’s office of the Superior Court of Lee rare 5 on the 
8dday of June, 1853. 

- Motion refused. 


No. 73.—Fietper, Broruers & Co. plaintiffs in error, vs. 
Wituram E. Couiier, defendant:in error. 


[1.] A-witness'speaking of a contract which he heard between the plaintiff 
and defendant, testified thus: “It wasmy understanding, and I believe it 
was that of all the persons interested, that if there should be any balance 
against any of the parties shipping, it should be promptly paid, after re- 
ceiving the aceount:” Held, that the evidence was admissible. 

[2.] W. E.C, shipped 57 bales ofcotton to F. B.& Co. Liverpool, and received 
asan advance thereon, $1463.61. »The net proceeds of the cotton was 
$1066.48. In an action to recover the balance .of -$387.38: Held, that 
“the book-keepér and-account of sales clerk, were competent ‘witnesses to 
testify from the entries and memoranda made by them, respectively, as 
to the amount of sales, expenses, 4¢.; and that it was not necessary togo 














‘AMERICUS, JULY TERM, 1853. 497 


Fielder and others vs. Collier. 











behind the books and examine the weigher, wharfinger, broker and other 
employees who transacted the business. 


[8.] A transcript from merchants’ books, made out and produced in Court. 
under notice, in compliance with the 59th Common Law Rule of Practice, 
and inspected by the party giving the notice, should be allowed to go to 
the Jury as evidence in the cause. 


[4.] Leave to amend the bill of particulars, so as to simplify the same, should 
be allowed on the appeal trial. 


Ascumpsit, in Lee Superior Court. Tried before Judge 
Perkins, April Term, 1853. 


William E. Collier shipped 57 bales of cotton, through J. 
Day & Co. commission merchants at Apalachicola, Florida, to 
the house of Fielder, Brothers & Co. Liverpool, England, and 
received as an advance thercon, in money, drafts, interest, post- 
age &c. the sum of $1453.81 cts. The cotton was sold in 
Liverpool by Fielder, Brothers & Co. for the net amount of 
$1066.48 cts. This action was brought for the recovery of the 
difference, to wit: $387.33 cts. The defendant pleaded the 
general issue. 

On the trial, the plaintiffs proved the shipment of the cot- 
ton. Plaintiffs offered in evidence, the depositions of Daniel 
J. Day, one of the firm of J. Day & Co. the agents of plain- 
tiffs—and the answer to the fifth direct interrogatory, was ob- 
jected to by counsel for defendants, because the witness stated 
therein, ‘‘ that it was my understanding, and I believe it was 
that of all the parties interested, that if there should be any 
balance against any of the parties shipping, it should be 
promptly paid, after receiving the account.” The Court sus- 
tained the objection, and counsel for plaintiffs excepted. 

Plaintiffs offered in evidence the depositions of Edward 
Hogland and John Clancy, to prove the sale of the cotton, 
the expenses incident to the transportation and sale there- 
of, &c. 

Counsel for defendant objected, because the witnesses sta- 
ted “ that they derived their information relative to the mat- 
VOL. XI 63 
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ters about which they testified, from the books, documents, ac- 
counts and vouchers of plaintiffs.” 

The Court sustained the objection, and counsel for plain- 
tiff excepted. 

Plaintiffs then offered in evidence, a transcript from the 
books, verified by the affidavit of one of the plaintiffs, which 
transcript was called out by a notice from the defendant to 
plaintiffs, to produce their books of account, &c. and the same 
was inspected by defendant’s counsel, to. which defendant ob- 
jected. The Court sustained the objection, and counsel for 
defendant excepted. 

The plaintiff having closed his case, counsel for defendant 
moved the Court fora non-suit. The Court sustained the 
motion and awarded a non-suit ; and upon the several excep- 
tions taken in the progress of the trial, error has been as- 


signed. 
Lyon and Cuark, for plaintiffs in error. 
Vason and Morean, for defendant in error. 
By the Cowrt—Lumexm, J.. delivering the opinion. 


[1.] The first error assigned, is the ruling out the testimony 
of Daniel J. Day, who swore, that “it was his understanding, 
and he believed that it was that of all the persons interested, 
that if there should be any balance against any of the parties 
shipping,.it should be promptly paid, after receiving the ac- 
count.” We think the Court was wrong in excluding this ev- 
idence ; and for the reasons assigned in Moody and Wife 
vs. Davis, 10° Ga. BR. 403°; and Franklin et al. vs. The May- 
or and Council of the City of Macon, 12 Ga. R. 257. 

[2,] Plaintiffs offeredin evidence the depositions of Edward 
Hogland and John Clancy, to prove the sale of the cotton, 
the expenses incurred, &c. And counsel for the defendant 
objected, because the witnesses stated, “that they derived 
their information relative to the matter about which they swore 
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from the books, documents, accounts ‘and vouchers, of plain- 
tiffs.” 

As this constitutes, not only the principal point in the cause, 
but is really a question of some magnitude, it is proper to be- 
stow upon it, a careful consideration. 

Edward Hogland was book-keeper, and John Clancy ac- 
count sales clerk, of this large factorage and commission house 
in Liverpool. They bothtestify to the correctness of the ac- 
count of sales and expenses upon the defendant’s lot of cot- 
ton. Appended to their answer they swear, “that the ex- 
penses were reasonable, customary, necessary and just, at the 
time they were severally incurred; that from the business 
they have performed for the :plaintiffs, and from their intimate 
knowledge of their business, derived from long experience, 
they can state that they keep correct.hoaks.; that the expenses 
charged were paid, and that they .are such expenses as are 
necessarily incidental to the .saleof :eotton in Liverpool ; that 
no sale can be.effected without the payment of such expenses, 
and that the consignee is bable for, and must pay them.” 

Shall this proof bereceived,-or shall the plaintiffs be com- 
pelled to go behind the books thus verified by the clerks who 
kept them, and resort to each-ef the sub-agents who participated 
in the transaction and sale of thisproduce? Are not the entries 
thus made.in the usual course of the business of this extensive 
trading establishment, and as a part of the proper employ- 
ment of the witnesses‘who prove them, not only the best, but 
the only reliable evidence which it is practicable to procure? 
We have no hesitation in holding, that propriety, justice and 
convenience, require it tobe admitted. The weighers, wharfin- 
gers, and numerous subordinates who handled this cotton, 
keep no books. They report to the clerks who keep the books 
of the concern, and their functions are performed. It is not 
reasonable to suppose, that they can remember the multitude 
of transactions thus occurring every day. After the lapse of 
a very brief period, the clerks themselves’ could only call to 
mind what had been done, by referring to their entries and 
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memoranda. How could these sub-agents be expected to do 
so, without such means of refreshing their memory ? 

The actual salesmen in none of the great wholesale stores, 
keepthe books. They report to the clerks who stand at the 
different desks, and they-make the entries. And yet, these 
books are always received to prove the sale and delivery of 
goods. Any other rule would. involve enormous expense, as 
well as inconvenience, and would in the end be productive of 
no practical benefit. 

But there are other principles involved in this investigation. 
The consignor himself selects the consignee. The agency impos- 
esdiligence, skill and integrity. Oneof the duties growing out 
of the relation is, that a fair and just account of sales of the 
produce entrusted to his care, shall be rendered. Now, ought 
not some degree of credit to be given to the account thus fur- 
nished ? 

Daniel J. Day testified, that the shipper agreed, that should 
there be any balance against him, that it should be promptly 
paid on receiving the account. Is this contract any thing 
more than what the law implies? Here the advance was 
$1453.81 ; the net amount of sales was $1066.48, leaving 
an indebtedness of $387.33. Ought not the account itself, 
when rendered, especially under the testimony of Day, tohave 
been allowed as prima facie evidence, at least, of the defend- 
ant’s liability ? 

If Temploy-an agent to manage a mercantile concern for 
me, would not the books of his dealings be prima facie evi- 
dence for him, subject to be falsified, of course, for unfairness 
or mistake? 

Are not the accounts of executors, elvsiaintentars, and all 
other trustees and agents, especially when returned under 
oath, prima facie evidence in their favor? Why should com- 
mission merchants’ books, kept in the usual course of their 
business, and duly authenticated by the proper clerk or clerks, 
constitute an exception ? 

To impose a different rule upon these establishments, wheth- 
er at home or abroad, and to require them at all times within 
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the statutory period of limitations, to be prepared with origi- 
nal aliunde evidence, to prove the terms of sale of all the pro- 
perty consigned to them, each item of expense, &c. would 
trammel commerce, and amount to a denial of justice. 

By the general law, advances by the factor to his principal, 
are considered as made upon the joint credit of the fund and 
the party. Primarily, the defendant is liable for the total 
advance ; and upon proof of that, the plaintiff has made out 
his case. And the account rendered serves to show how much 
the advance was reduced by the proceeds of the cotton sold. 
It is really, therefore, for the benefit-of the defendant. It is 
proof for him, as far as it goes ; and he is not precluded from 
showing that he is entitled to additional credits. “Why, then, 
impose such onerous obligations upon the plaintiff to prove it? 
If the defendant is dissatisfied with the account, it is his priv- 
ilege to impeach it for fraud, or any other circumstance. For 
these reasons, we think the judgment upon this point should be 
reversed, and the evidence admitted. 

[3.] If we are right in the view which we take of the books, 
namely, that they are the best evidence in the power of the 
plaintiff to produce, then it follows, of course, that the trans- 
cript from the books should have been admitted. It is made 
and returned in literal compliance with the 57th Common Law 
Rule of Practice.of the Superior Courts. It was brought in- 
to Court under notice from the defendant, and inspected by 
his counsel. If he was not satisfied that the transcript con- 
tained all that related to the dealings between the parties, the 
course for him to pursue, is clearly indicated in the Rule. 

During the trial, and before any testimony was submitted 
to the Jury, plaintiffs’ counsel proposed to amend their bill of 
particulars, by simplifying the same, so as to prevent the Jury 
from being misled or confused by the account as filed. This 
application was refused by the Court, and error is assigned 
thereon. 

[4.] From the past adjudications of this Court, there would 
seem to be but one limit to the doctrine of amendment, and 
that is, that no new or distinct cause of action be introduced. 
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None such certainly was proposed here, and we see no good 
reason why permission was not granted to make the amend- 
ment. The design was to facilitate the labors of the Jury, 
and to prevent them from being misled in relation to the ac- 
count sued .on. 

Judgment reversed. 





No. 74.—TueE Justices oF THE InreRion Court of Lee 
County, plaintiffs in error, vs. B. G. Smitn and Z. Jack- 
SON, defendants in error. 


[1.] It would seem that the Justices of the Inferior Court, being agenis and 
trustees in the County of which they are officers, for the control and man- 
agement of the County interests, of the County funds, and especially of 
the poor school fund for the County: and being, as it were, collectively a 
corporation with limited powers, are authorized and empowered to ap- 
point a clerk and treasurer for the keeping and proper application of the 
poor school fund ; to take from him bond and security for the faithful per- 
formance of his duties, and to bring suit upon breaches of said bond. 

[2.| By the Aet of December 10th, 1843, the Inferior Court is empowered to 
appoint some person as clerk and treasurer (or by any other name) whose 
duty it shall be to receive and properly apply the poor school fund, aud 
totake from him bond and security for the faithful performance of his 
duties. A failure on the part ofsuch person so appointed, properly to ac- 
count with the Court, or to pay over to their agents, or to his successor in 
office, when directed by them, will amount toa breach of said bond, con- 
stiiuting a good cause of action. 

[8.] Though the Act makes no provision for compensation to such officer, as 
a consideration for said bond, yet, that being a specialty, the seal imports 
a consideration, and the obligees cannot be permitted to deny it. 

[4.] If the principal in said bond depart this life, pending the suit, his death 
may be suggested on the record, and the case proceed against the other 
defendants. 


Debt on bond, in Lee Superior Court. Tried before Judge 
PERKINS, May Term, 1853. 
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This was ati action of debt, upon the following bond : 


“GEORGIA, Lee County: 

Know all men by these presents, that we, James A, H. 
Macon, and Britton G. Smith, and Zadock Jackson, are held 
and firmly bound unto Ashly Philips, Griffin Smith, George 
C. Ticknor, Bennett H. Ely and Edward V. Munroe, Justices 
of the Inferior Court of said County, for the time being, and 
their successors in office, in the penal sum of fifteen hundred 
dollars, for the payment whereof, we bind ourselves and heirs, 
executors and admiistrators, jointly and severally, firmly by 
these presents, sealed with our seals, and dated August 25th, 
1845. 

The condition of the above bond is such, that whereas the 
said James A. H. Macon, hath been appointed Clerk and 
Treasurer of the poor school fund of said County. Now, if 
the said James A. H. Macon should faithfully perform his du- 
ties of his office and appointment, then the above bond to be 


void, else to remain in full force. 
JAMES A. H. MACON, [1.8.] 
B. G. SMITH, [L.S.] 
ZADOCK JACKSON, [L.8.] 


The cause came on to be triedon the appeal—James A. H. 
Macon, the principal, having sinee the commencement of the 
suit, departed this life ; when counsel for the defendants moved 
the Court for a nonsuit. 

The Court sustained the motion and awarded the nonsuit, 
upon the ground that there was no sufficient cause of action 
set forth in plaintiff’s declaration—the bond sued on, being il- 


legal and void. 
T'o which decision, counsel for plaintiffs excepted. 


Lyon and Cxark, for plaintiffs in error. 


Hawkins and Vason, for defendants in error. 
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By the Court.—Starnes, J. delivering the opinion. 


Error -is assigned in this case, because the Court decided 
that the plaintiffs had no sufficient cause of action, inasmuch 
as the bond on which they brought suit, was illegal and void. 

We are of the opinion, that it is a valid bond, for the fol- 
lowing reasons: 

[1.] The Justices of the Inferior Court are the agents and 
trustees for the control and management of various public in- 
terests in the County of which they are officers. Among 
these, are the funds for the education of the poor. 

For the purposes of this agency, as this Court has held in 
the case of The Justices of the Inferior Court of Pike Coun- 
ty, vs. The Plank Road Company, (9 Ga. R. 485,) they are 
collectively, a corporation with limited powers. “As such, it 
would seem a fair and legitimate inference, that in managing 
these funds, which they are required by law to receive and dis- 
burse by their agents, they have authority to require a bond 
from any one, as a condition on which they entrust such, their 
agent, with the management and disbursement of the fund. 
And also, that as such agent, in their quasi corporate charac- 
ter, they have the right to bring suit upon such bond, in case 
of breach thereof. 

' [2.] We think, however, that authority to take, and sue 
upon such bond, is more plainly to be derived from the special 
legislation on the subject of the poor school fund. 

It is true, that the Act of December 10th, 1840, authoriz- 
ing the appointment of commissioners by the Inferior Court, 
who should have authority to appoint a Clerk and Treasurer 
for this fund, with compensation, and requiring that officer to 
give bond for the faithful performance of his duties is, (at least 
so far as such appointment of commissioners and Clerk and 
Treasurer is concerned,) repealed by the Act of December 
27th, 1843. But that Act of 1843, still treats the Inferior 
Court as the primary custodians of the poor school fund ; au- 
thorizes them to receive the fund intended for this purpose 
from all sources ; to levy and collect an extra tax for the pur- 
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poses of this fund,” to appoint commissioners, or such other 
persons as they. may deem’ proper, to superintend the proper 
application of the fund, and the education of the poor ; and 
to pass and enforce such rules and regulations as they may 
deem ._best. ealewlated to “promote the objects of this Act.” 
Hotchk. 185. 

Here is still to be found direct’ and express authatity to the 
Court from the Legislature to appoint some person who. shall 
make proper application of the fund,” and who consequent- 
ly shall receive and disburse the same. It cannot matter by 
what name such person shall be called ; and the appointment 
is not vitiated by his being called Clerk and Treasurer. -This, 
indeed, would seem the most appropriate appellation. 

Though there is no ‘express authority in this Act to require 
bond of such person thus appointed, yet, there is implied au- 
thority; because there is authority to pass and enforce such 
rules and regulations as. may be. best calculated to promote the 
objects of the Act. Such a grant must be liberally construed ; 
and if, under and by virtue of it, the Court has, ag a. win 
tion—and finding what they have done within the scope of this 
authority; We must’ presume that it was done in pursuance of 
it—required bond andsecurity of the person appointed, for the- 
faithful performance of -his duties, such bond: is certainly 
taken by authority of law, and the breach of it constitutes a 
good cause of action. 

The faithful performance of duty which such person under- 
takes, is that contemplated by the Act—the safe custody and 
proper application of the fund ; and a failure properly to ac- 
count with the Court for the.same, or to-pay over the. same 
when directed by them, to their agents, or his successor in of- 
fice, will constitute a breach of the bond. - 

[3.] Itis true, that the Act of 1843 allows no compensa- 
tion asa consideration to the person giving such bond. But 
the seal imports a consideration; and if the obligees had plead- 

eda want of consideration; such plea would have been held 
bad upon demurrer. - Rutherford vs. The Ex. Com. Bap. Con. 
ge. 9 Ga. R. 5A, 
‘von xttt 64 
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[4.] In the argument, our attention was called to the fact, that 
James A. H. Macon, the principal in this bond, had pening 
this life-sinee.the commencement of the suit. 

This fact cannot influence the direction- which. we feel 
it our duty to giye this case. It comes to us upon demurrer to 
the sufficiency of the cause of action only, and before it-has 
gone to final trial. If before that trial, as the action survives 
against the other defendants, the death of this co-defendant 
be suggested upon the record, by the law of force:in our State 
(8 and. 9 Wm. III. ch. 9. §8, Schley’sDig. 290. Hotchk. 549) 
the suit may proceed against the surviving defendants. 

Let the jucgment-be reversed. 3 





No. 75.—Enocu Jouns, plaintiff in. error, vs.. Futter & 
JAMES, defendants in error. 


{1.] A writ of error does not lie to a decision on the trial at Common Law, 
«in favor of the party appealing from the judgment rendered at that trial. 


4 


Motion to dismisss 
Hawkins, for the motion. 


Lyon & Cuark, contra. 


~ 


Per Curiam.—Nisbet,-J. delivering .the opinion. . 


[1.] The defendants in error joining issue, protested against 
farther action on the writ of error and moved its dismission, 
upon the ground that the plaintiff in error had entered an appeal 
which was now pending in the Court below. Upon the: trial 
of the cause at Common Law, the plaintiff having opened his 
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case, and whilst proceeding to make ‘out the same by eviderice, 
moved: to amend his declaration by. striking out the name of 
one of the defendants. His motion wasgranted andthe cause 
proceeded, and a verdict. was rendered for the plaintiff. The 
defendant appealed, and‘also. sued out a writ of error to this 
Court, upon the motion to amend the declaratioa. No super- 
sedeas was taken out: The question is, can the writ of error, 
under these cireumstances, be sustained? Our judgment is, 
that it cannot. Had the plaintiff in error not appealed, there 
could be no doubt of his-being properly before this Court. 

In Carter and Wife vs. Buchanan, this Court held, that 
errors alleged in the instructions ‘of the Court to the Jury, up- 
on atrial at Common- Law, an” appeal having been entered, 
were not the subject. of .a writ of-error, because the judgment 
of the Court was not final ‘as to the cause, or as tothe subject 
matter. The appellant could, upon the final hearing, have ex- 
cepted to the errors complained of, and we held him, on that 
account, premature in coming up to this- Court.. We farther 
held, that a review of the decisions complained. of, would do 
the plaintiffs in‘ error no «good, because the reversal could not 
oust. the appeal and reinstate the case as it stood at Common 
Law. In that case, we laid down the rule that to sustain a writ 
of error, “‘ there must be a-decisive sentence, judgment or de- 
cree, and that, quoad, the subject. matter of it, must not be 
inchoate, or interlocutory, but final. It may be interlocutory, 
as to the cause, but as to the point decided, it must be -final.”’ 
This rule was confirmed in Jones et al. vs. Dougherty, (2 Kelly, 
338. Jones et al. vs. Dougherty, 11 Ga. R. 305.) This case 
differs from Carter and Wife vs. Buchanan in this, that the 
judgment awarded on the motion to amend is final. I do not 
see how the® plaintiff in‘error canreach that: hereafter. But 
it is like that, in this, that a reversal- would do him no good—it 
would not -bring the cause back: to'the Common Law docket— 
nor would it reinstate the stricken party. ‘The cause is oblig- 
ed to move on asit row stands on’the appeal. . We might cor- 
rect the error, if error there be, as’ amateurs in Judicial re- 
vision, without being able to coritrol the effect of the error. 
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Weare not willing to entertain a writ of error, when no result 

follows our judgment beneficial to either party: Should-we 

retain this‘writ aid pronounce the ruling of the Court. below 

error, .a,serious question might arise as to costs. - Had not the 

plaintiff in error appealed, his case. would be rightfully here. 

As the case now stands, the. motion to dismiss must-preyail. 
Let.an order be entered ‘accordingly: — 





No. 76.—J. Day. &O0. plaintiffs i in-error, vs. HarDy.G. Craw- 
ForD, executor,.&e, defendant in error. 


[1.] It is incompetent. for’ a , witness to prove a merchaiit’s account, from 
_merely haying seen.and examined the’original entries. — 


— (2) It is competent to object to illegal testinnony at any time. 


[3.] A factor ts bound, to ‘obey “the instructions of his principal, as to the 
sale of produce. -And if he disregard his orders, and i injury acerges, the 
l6ss will fall upon | him. 


[4] Ifa witness swear wilfully false. upon any one material’ volt the I ury 
-are at liberty. to.disregard his testimony altogether, unless corroborated 
by circumstances or other unimpeachable evidence. 


Assumpsit, in Decatur Superior Court. Tried before Judge 
PERKINS. ae Term, 1853. 


This was.an action of sbeaniipait brought by the plaintifis in 
error against the defendant in error, .as-surviving executor of 
Bennett Crawford, deceased, for the recovery of .$354,80 
cents, as a balance due on account. , 

The declaration alleged that plaintiffs - were. factors and 
commission merchants at Apalachicola, in the State of. Flori- 
da,, and as such, made a cash advance inclusive of. interest, 
postage, &c. of $1774.28 cents; to Bennett, Crawford, while in 
life, on 65 bales of cotton, which were to be shipped by. plain- 
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tiffs to Fielder, Brothers & Co. at Liverpool, in England, and 
to be by them sold as the'property of Crawford; that the cot- 
ton was:shipped accordingly,~and -sold by Fielder, Brothers& 
Co. after deducting necessary expenses for $1474.94 cents. 
The -actioi was brought for the deficit. ainhds 

On the. trial, plaintiffs proposed to read in evidence the de- 
positions of Sidney’Curtis and- Wilham €.' Dickerson, to prove 
the account current annexed to the declaration, consisting of 
the advances made by plaintiffs to Bennett Crawford, and the 
expenses incident to the shipment and sale of the cotton. .To 
the introduction of which testimony counsel for defendant ob- 
jected, on the ground that it appeared from the answers of the 
witnesses to the cross interrogatories, that they’ derived their 
knowledge entirely. from. the books of plaintiffs.” y) 

The Court sustained the objection, and counsel for en 
excepted. : ' 

The plaintiffs then. proposed: ‘to read in isha the deposi. 
tions of Edward Hoyland, John Clancy and Daniel. Campbell, 
taken in Liverpool, in England, to prove the sale of the cot- 
ton, by Fielder; Brothers & Co. andthe expenses incident 
thereto.-- Counsel for the defendant objected to their being 
read, upon the ground-that the witnesses ‘testified from. hay- 
ing séen the.entries in the books of Fielder, Brothers & Co.” 

Counsel for plaintiffs insisted that the objection came too 
late, the cause having been submitted. to the Jury; and the 
objection not -having: been filed. 

The Court sustained the “a and the evidence was 
ruled out. 

The Jury found.a verdict for the defendants 

Whereupon counsel for plaintiffs moved the Court for a new 
trial, upon the following grounds ; 

Ist. Because the verdict’ was contrary to-evidence. 

2d. Because the verdict was contrary to law. 

3d. Because the- verdict was contrary to the charge of the 
Court, in this—“The Court charged the Jury that if they be- 
lieved the ailvanceé. was made. by plaintiffs to. defendant’s tes- 
tator or on his account, and the returns of sales from the ship- 
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ment to-liverpool, showed a deficiency on that advance, they 
must find for the plaintiffs that sum so deficient, with interest; 
previded the plaintiffs pursued_the instructions of defendant's 
testator strictly, in the shipment and sale of ‘the cotton; other- 
wise, they must find for the defendant, as he was not liable.” 

‘The Court refused to grant the new trial ;'to which decision 
counsel for plaintiffs excepted, and aye these several my 
tions, have-assigned ér¥or. : 


=< 


Lyon & Crank, for. plaintiffs in error. 

Dup.ey, for defendant in vies 

By the Cocos icaluciiniatts J. delivering the opinion. 

This was an action like that -of- Fielder, Brothers & Co. 
against Win.’ E. Collier, to recover for an over advance on 


cotton, maile by the plaintiffs to Bennett Crawford, deceas- 
ed, late of Decatur County. 


[1.} Sainuel-B. Millican being offéred asa witness by the 


plaintiffs, and. it-appearing that he had ‘no other knowledge ‘of 
the case except that derivedfrom the plamtiffs’. books, which 
were not kept by him, the Court excluded*his testimony, and 
we think-very properly.. Let the clerk prove the books who 
made the entities in the due course of his business. « Or if-he 
be dead or beyond the jurisdiction’ of ‘the Court, ‘then upon 
proof of that fact, the books can be ‘verified in the ordinary 
way. Daniel Campbell’s-testimony, who was not a clerk, but 
a partner of the firm of Fielder, Brothers & Co. is obnoxious 
to’the same objection. Se 

When the judgment was rendered in’ this case, we under- 
stood that Hoyland and Clancy testified-as to the books kept 
by therh for Fielder, Brothers & Co. Upon~a more careful 
examination of the record, Iam left in doubt upon this point. 
It'is no objection to their. depositions that their memories are 


refreshed by seeing the entries made by themselves. * And if 


their testimony was excluded upon this ground, it was’ error 
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for the reasons given in the other case, in which they were 
sworn. But if, like Mr. Milhcan, they testify from-merely 
having seen an. account of the-dealings between. the parties, 
entered by others, why then, upon the same ground: that his 
eyidence was excluded, theirs should be also. i 

[2.] There is nothing in the idea, .that the objection.to the 
interrogatories of Hoyland and‘ Clancy -came- too late, “the 
‘cause having been submitted to the Jury. ‘That rule applies 
only to the execution and return of interrogatories, the form 
of the commission: or service of notice. All objections on ac- 
count of these, on appeal trials, must be made by the party 
seeking to avail himself of them, before: the cause. has been 
submitted to the Jury; or they will not be heard by the Court. 

But objections to the competency of testimony may be taken 
at any time, and with or without notice to the-adverse- party. 

[3.]. The. testimony having closed, the Court charged the 
Jury that .‘‘af they believed the advance was: made by plain- 
tiffs to-defendant’s testator, or on his account, and the return 
of sales.thereon shewed a deficiency.to cover. the..amount so 
advanced, they must find for the plaintiff the difference, with 
interest, provided the plaintiffs pursued.the instructions of the 
defendant’s testator strictly, in the shipment .and.sale of his 
cotton; otherwise they must find for the defendant.” 

As a general rule, factors ‘are cer tainly bound to obey the 
instructions of their.principal. . And.if they fail-or refuse, and 
injury. is sustained,:they are accountable forthe loss. For 
example, J.. Day & Co. advance $1774.28 to Bennett Craw- 
ford in:his lifetime, on 65 bales of cotton, which .is.shipped to 
Liverpool, with instructions from the owner to sell-before the 
next érop comes into market> It is sold, after deducting ne- 
cessary expenses, for $1474.94. Suppose-it. appear from,.the 
proof, that the sale was not in fact made. until‘several months 
after the new crop was in market; that the. pricechad been 
depreciated by reason thereof. J. Day-& Co. would unques- 
tionably. be accountable forthe loss. And. their claim: would 
be subject to-a, further deduction to. that amount,. whatever it 
is shown to be. 
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But it is not true m point of law, that. they cannot recever 
at.all if they have. disobeyed instructions. ‘The defendant 
might. possibly be benefited-by the departure from orders. 
But whether: he is-or not, the factor is:liable only for the loss 
he has oceasioned, and.to-the extent of that loss:. If it cover the 
whole deficiency between the alvaneement: andthe sales, in 
that event he-can recover nothing. But if tess, he -is. entitled 
to a verdict for what Pemains, after. setting over the ane to his 
account. — ‘ 

The Court farther chisiged the Jury, that‘if the advance 
was made by plaintiffs to Perry & Dickerson} and. on their ae- 
count; that the plaintiff could not recover in thin action mgesont 
the estate- of Crawford. 

We view this charge as sinianicisianel om want of proof 
to warrant it. . It-is true that- there is an entry.of- this item 
in the transient account of Perry & Dickerson, dated 14th 
April, 1845; - And it is according to: mercantile usage to, debit 
primarily the advanee to the person who actually. negotiates 
the: transaction, whether, on account of himself, or some third 
person. But, on the 14th of May, 1845, the balance, as re- 
turned in: the a¢eount current of Fielder, Brothers-& Co. 
charged in plaintiff 's books to Bennett Crawford.” The an 
mony of..Curtis-.& *Dickerson make it manifest, that J. ‘Day 
& Co: made-the advance, and to Bennett Crawford. 

The Court fayther-charged the J ury, that if, in making this 
advance, ‘plaintiffs -acted asthe agents -of .F ielder, Brothers & 
Co. and paid their money, they must.find for . the defendant. 

We look upon-this charge also, as-hypothetical. There was 
no evidence to show that Day & Co. acted- as the agent of 
Fielder, Brothers & Co..in this. business, and- paid*their mo- 
ney. There is positive proof to the contrary. 

f4.}. The Court farther charged the Jury, that if the wit- 
ness, Sidney Curtis; swore falsely in any material point, that 
he was not 40 be believed at-all. 

This charge; like all. the rest,. was’ axoopted to. We are 
rather inclined to-hold, that if a witness is false in ome matter, 
he is to be disbelieved in all, unless .corroborated by circum 
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stances or other unimpeachable evidence. If a Jury would 
convict a witness of perjury upon his own testimony before 
them, then certainly, they could not find a verdict on that tes- 
timony unsupported. If a witness commit wilful perjury, even 
upon a collateral fact, it would cast such a shade upon his evi- 
dence, that the Jury could not find a verdict upon it. Much 
more, if the fact be a main one, about which he testifies. We 
do not dispute the rule of evidence, therefore, thus enuncia- 
ted. We do doubt most capitally, however, whether it was 
not more strongly expressed than the facts of the case justi- 
fied. 
Judgment reversed. 











No. 77.—Joun LEvINING, plaintiff in error, vs. THE STATE 
oF GroratA, defendant in error. 


[1.] It isa sound and well settled rule, that a new trial will not be granted 
on the ground of newly discovered testimony, if the only object of the 
evidence be to impeach the character or credit of a witness. 

[2.] Where one has been convicted of a crime, on false testimony, and wit- 
nesses have subsequently. been discovered, who can prove that testi- 
mony false, it is better that redress should be sought in Executive clem- 
ency, than that the Court by granting a new trial should violate a gener- 
al rule essential to the pure and certain administration of justice. 


Indictment for simple larcevy, in Lee Superior Court. Mo- 
tion for a new trial, decided by Judge TayLor, May Term, 
1852. 


At the May Term, 1852, of Lee Superior Court, Joshua 
Levining was tried and convicted of stealing a cow, the pro- 
perty of one Alfred Kersey. On the trial, Riley Jackson was 
introduced and sworn on the part of the State, and stated 
‘that he was present when Kersey came and saw the hide of 
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the cow lying in the shuck-pen at the house of defendant, and 
he knew that it was-Kersey’s cow-hide. The cow used about 
the defendant’s up to the time it was missed. Witness had 
frequently heard defendant say that it was Kersey’s cow; de- 
fendant sold the beef, after he had killed the cow, to Calvin 
Levining.”’ 

The Jury having returned a verdict of guilty, counsel for 
defendant moved the Court for a new trial, upon the ground, 
that since the trial of said cause, the defendant has discovered 
that, by the evidence of Elbert Pernell and Nancy Deuman, 
he could and would have been able. to have impeached the ev- 
idence of Riley Jackson, and the effect thereof wholly de- 
stroyed before the Jury,” and in support of the motion submit- 
ted the affidavits of Elbert Pernell and Nancy Deuman, each 
of whom swore, that before the trial-Riley Jackson stated to 
them, that he “‘knew nothing about the case of the State 
against Joshua Levining, concerning the stealing of a heifer, 
and wished to have nothing to do with it, and could not under- 
stand why he was subpeenaed;” that Jackson also stated, that 
“he would not swear that the heifer belonged to Kersey for a 
world of dollars.” 

On hearing the motion, the Judge then presiding granted 
arule ni si. At the November Term, 1852, Judge Taylor 
heard the argument on said motion, and refused to grant the 
new trial. 

To which decision counsel for defendant excepted. 


Lyon & Cuark, for plaintiff inerror. 
Hawkins, for defendant in error. 


By the Court.—Starnes, J. delivering the opinion. 


[1.] We see no good reason in the record why we should 
depart from that sound and settled rule, that a new trial will 
not be granted on the ground of newly discovered testimony, 
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if the only object of the evidence be to impeach the credit or 
character of a witness. 

Numerous decisions in England and in this country, avouch 
this as a correct and wholesome rule. This Court has affirm- 
ed it in the case of Berry vs. The State of Georgia, (10 Ga. 
R. 511,) where many of the cases referred to are cited, and 
should not now disturb it, though the case presented involves 
the individual hardship so feelingly depicted by the counsel. 

[2.] If it be true, that an innocent man has been convicted 
upon false testimony, and witnesses have since been discover- 
ed, who can prove that testimony false, the victim is not with- 
out a remedy, potent to break his bonds, and free his character 
from stain. 

Such a case presented to the Executive, will, without doubt, 
successfully appeal to the power with which the Constitution 
clothes that officer, and speedily invoke that pardoning clem- 
ency for the sufferer, which, whilst it carries with it a remedy 
for his wrongs, will insure justice to his character and memory. 

It is better that to this efficient tribunal we should commend 
such a case of individual hardship, than by granting a new 
trial, violate one of those general rules, so essential to the 
pure and certain administration of justice. 

Let the judgment be affirmed. . 


— ee, 


No. 78.—F. W. Jones AnD WIFE, plaintiffs in error, vs. 
CuarLes W. More@an, defendant in error. 


[1.] The admission of a party, whilst in possession of property, against his 
title, is good evidence for the plaintiff in trover for that property. 

[2.] The plaintiff in trover for negroes, relied upon a deed delivered on the 
22d April, 1826. The defendant proposed to read to the Jury an exempli- 
fication which contained a deed to the same property fromthe same grant- 
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or, dated in 1820; an affidavit proving the handwriting of the only sub- 
scribing witness, and the Clerk’s entry of its record, on the 24th April, 
1826. Also the defendant proved by the Clerk of the Court, that the 
original of this copy was presented to him for record, at thé time it was 
recorded, and that the copy, he believed, is a true copv of the original, and 
that the original was brought to him to be recorded by the grantee. Also 
by the defendant himself, that the original deed had been lost or stclen 
from him. 

Held, that this last named deed could not be admitted in evidence, be- 
cause there was no proof of delivery, and that it could not.be read as an 
ancient document, to defeat the plaiutiff’s title under his junior deed. 

[3.] Aninstrument in which the grantor declares that she bas given and 
bequeathed certain property to her daughter and her heirs forever, held to be 
a deed of gift, and not a testament. 

|4.] A conveyance of property to trustees, “for the sole use and purpose 
of Charlotte Morgan, wife of Charles Morgan, and to her heirs and assigns, 
and to her andtheir own proper use and behoof:” Held, to pass the ab- 
solute property to Mrs. Morgan, and at her death, the trust being fully ex- 
ecuted, it will go to her husband through an administration on her estate, 
and not to her children as purchasers. 

[5.] A party is proven tohave admitted that he has held negroes in posses- 
sion for ten years after plaintiff's right accrued, and that they be- 
longed to plaintiff, and he was willing to give them up when they wanted 
them: Held, that this is not sucha possession in the plaintiffs for the term 
of limitation as will give them a statutory lien against a deed to the pro- 
perty in favor of the claimant. 

[6.] A party is not concluded by parol admissions against his title, but may 
explain or avoid them by evidence, unless his adversary has acted upon 
them and be2n induced by them to alter his condition. 


Trover, in Sumter Superior Court. Tried before Judge 
Brown, February Term, 1853. 


This was an action of trover, brought by Francis M. Jones 
and his wife, Julia A. Jones, (formerly Julia A. Morgan, 
daughter of Charlotte Morgan, deceased, who was the wife of 
the defendant in error,) for the recovery of one-fifth part of two 
negro slaves, Caty and Binah, and their offspring, nine in 
number. On the trial, it appeared in evidence that Mrs. 
Charlotte Morgan died in 1840, leaving five children; and 
that Julia A. Jones, one of the plaintiffs, was one of the chil- 
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dren, and that she intermarried with Jones in 1848, being a 
minor at the time of the marriage, 
The plaintiff read in evidence the following deed: 


GEORGIA, Lavrens County: 

Know all men by these presents, that I, Ann Gibbons, of 
this County and State aforesaid, for, and in consideration of 
the good will and affection that I have towards my daughter, a 
Charlotte, now wife of Charles W. Morgan, of this County, 
do hereby give and bequeath to her, the said Charlotte Mor- 
gan, and to her heirs forever, a certain negro girl, named Bi- 
nah, about sixteen years of age, &c. that is to say, to be and 
remain hers during the period of her natural life, not subject 
to the control of her present husband, nor any other person 
whatsoever, or subject in anywise to the said Charlotte Mor- 
gan, nor her present husband, so far as to be entitled to sell 
or dispose of the same, or in anywise subject to any contracts, 
dues, or demands against the said Charlotte, or her husband 
Chas. W. Morgan, but to be and remain hers during her nat- ‘ 
ural life, and at her death to belong to her children; that is 3 


Per eee 
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to say, the said Binah with all her increase. In witness where- er, 
of, I have hereunto set my hand and seal, this 22d day of April, 4 
1826. ANN GIBBONS. [L.S.] } A 
Witnesses, Mary SALTENSTALL, 4 
JOSEPH JOINER. z 

Which deed was duly probated and recorded in the Clerk’s a 
office of the Superior Court of Laurens County, on the 24th ‘a 
day of April, 1826. a: 


Plaintiff then proved by William Morgan, a son of the de- 
fendant in error, the admissions of his mother, Mrs. Charlotte 
Morgan, to the effect, that Caty and Binah, and their issue, 
were the property of herself for life, and then it went to her 
children. 

Plaintiff then proposed to prove by the same witness that 
the defendant had always disclaimed title to the negroes sued 
for, and admitted that they were secured to his wife and chil- 
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dren, both before and after the death of Charlotte Morgan, 
and while the defendant was in possession of the negroes. 

The Court rejected the evidence, and counsel for plaintiff 
excepted. 

Plaintiff then read in evidence a bill of sale, made by Ann 
Gibbons, on the 31st July, 1826, conveying to one Louis Lin- 
der and Henry Gibbons, in trust “ for the sole use and pur- 
pose of Charlotte Morgan, and her heirs and assigns,” certain 
property, among which, was Caty andher child, Prince. Up- 
on the reading of which, the Court ruled in the admissions of 
the defendant, which had been previously rejected. 

Plaintiff then proved by James Glass and Elias Clark, that 
defendant, after the death of his wife, and while in possession 
of the property, admitted that the negroes-sued for belonged 
to his five children, of whom Mrs. Jones was one, and that he 
was willing to turn it over to them at any time—plaintiff hav- 
ing closed. 

The defendant offered in evidence the following exemplifi- 
cation from the records of the Superior Court of Laurens 
County : 


“ GEORGIA, Laurens County: 

Know all men by these presents, that I, Ann Gibbons, of 
said County, do hereby give and bequeath to my daughter, 
Charlotte Gibbons, and her heirs forever, a certain negro girl 
named Binah, about eight years old, &c. Intestimony where- 
of, I have hereunto set my hand, this the 6th day of June, 
1820. ANN GIBBONS. 

Witness, JosepH SALTENSTALL. 


“GEORGIA, Laurens County: 
Personally came before me, R. B. Hind and James Glass, 
who, being duly sworn, deposeth and saith, that he was well 
acquainted with the handwriting of Joseph Saltenstall, and 
believes the above to be his handwriting, from having seen his 
subscription. JAMES GLASS.” 
Sworn to and subscribed before me, July 20th, 1827. 
W. M. MOORE, J. P. 
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To which plaintiff objected. The Court overruled the ob- a 
jection, and counsel for plaintiff excepted. 





The defendant then proposed to prove by James Glass, that ‘a 
he knew the negro girl, Binah, in 1819-°20,-’21-'22, in the pos- x 


session of Mrs. Gibbons; that defendant and Charlotte Morgan 
were married in 1820, and that in 1821, he saw the negro girl 
Binah, in possession of Morgan, and that he never knew her 
to be in the possession of any other person from then until the 
present time. ‘To which evidence, the counsel for plaintiff ob- 
jected. The Court overruled the objection, and plaintiff ex- 
cepted. 

The defendant then read in evidence letters of administra- 
tion on his wife’s estate. Plaintiff objected. The Court over- 
ruled the objection, and plaintiff excepted. 

Counsel for the plaintiff requested the Court to charge the : 
Jury, ‘that the admissions of defendant for twelve years, be- a 
ing in possession of the property, with or without title, that 
said property belonged to his children, entitled plaintiff to a 
recovery ; and that if they believed from the evidence that . 
defendant had been holding said property for his children for 2 
ten years, it created in plaintiff a statutory title, which would 
entitle them to recover; and that defendant was estopped 
from setting up title in himself against plaintiff, Jones, who 
married one of the children—marriage being a valuable con- “4 
sideration.” 

Which charges the Court refused to give, and counsel for 
plaintiff excepted, and upon these several exceptions have as- 
signed error. 


a yA +. je. : 


W. A. Hawkins, for plaintiffs in error, 


Duptey, for defendant in error. : a 
By the Court.—Nisset, J. delivering the opinion. 


[1.] The proof of the statements made by Mrs. Morgan, rela- 
They 


tive to the property, was unquestionably admissible. 
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were made in the presence of the defendant, and assented to, 
not tacitly, but expressly, by him. They were, therefore, his 
admissions against his own title, during the time that he was 
in possession. 

So, also, his admissions were provable. Whether his ad- 
missions of holding the property for the period of the Statute 
limitation term, as the property of the plaintiff and the other 
children, of Charlotte Morgan, gives to the plaintiffs a title upon 
which they can recover, is a question of law to which'I will 
again advert. Now, I mean to say, that Charles W. Morgan’s 
admissions against his title, made while in possession of the 
negroes, is legal evidence for the plaintiff suing for those ne- 
groes. The objection founded on the principle that an estate 
in remainder cannot be proven by parol, upon the exhibition of 
the documentary evidence, was waived, and I have no ocea- 
sion to notice that any farther. 

The slaves in controversy, are a woman, Binah and her is- 
sue, and Caty and her issue. The plaintiff’s claim to Binah, 
depends upon a title differently derived from the title which 
they set up to Caty. The case, therefore, is divisible into 
such questions as arise on the claim of the plaintiffs to Bi- 
nah and her children, and such as arise on their claim to Caty 
and her children. And first as to Binah. The plaintiffs read 
to the Jury, a deed from Mrs. Ann Gibbons to her daughter 
Charlotte, the wife of. the defendant, Charles W. Morgan, and 
who had intermarried with him before the date of the deed, 
giving Binah and her issue to Charlotte, during her life, and 
to her (Charlotte’s) children at her death. It bears date on 
the 22d April, 1826, was proven and recorded two days after- 
wards, to wit, on the 24th April, 1826. They then proved 
that Charlotte Morgan died in January, 1840, leaving five 
children, of which the plaintiff, Mrs. Jones, is one—the pos- 
session of Binah and her increase in the defendant at the in- 
stitution of the suit, their value, and the value of their hire. 
Also, that the defendant was in possession of the negroes since 
the year 1839. 

[2.] Such was the plaintiff’s case as to Binah and her in- 
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crease.. .The defendant below, opening his case, tendered in 
evidence an exemplification from the record books of the Su- 
perior Court of Laurens County, which purported to be the 
copy of adeed of gift from Ann Gibbons to her daughter, 
Charlotte Gibbons, of a negro girl named Binah, about eight 
years old, of very dark complexion, dated on the 6th day . of 
June, 1820, signed Ann Gibbons, and witnessed by Joseph 
Saltenstall. To the copy deed was annexed the copy affidavit 
of James Glass, to the effect that he was well acquainted with 
the handwriting of Joseph Saltenstall, and believes the above 
to be his handwriting, from having seen: his subscription, which 
was sworn to and subscribed before a Justice of the Peace, on 
the 20th July, 1827. In-this exemplification was the Clerk’s 
entry of its record on 20th July, 1827. Simultaneously with 
the presentation of this copy deed, the defendant proved by 
James Glass, that he saw the original, or what he then took to 
be the original, but never compared them, in July, 1827, when 
the defendant brought it to him to prove, and it was reported 
that the witness was dead. It was also proven by the defend- 
ant himself, that the original was stolen or lost from his trunk. 
The Court admitted the deed. in evidence, and the defendant 
then proceeded to prove by James Glass that he saw a negro 

girl, Binah, in 1819,-'20,-’21,-’22, in the possession of Ann 

Gibbons; that in 1820, the defendant was married to Charlotte 

Gibbons, and that they lived with Mrs. Gibbons the year 

that they were married. That in 1821, he (the witness) was 

occasionally at Charles Morgan’s, who then lived to himself, 

and upon some of his visits he saw the girl, Binah, but did not 
know whether she staid there or not, or whether she was sent 

there or not, and that he never knew her to be in possession 
of anybody else from thattime until now. This was the de- 
fendant’s case, as regards Binah. The evidence I take from 
the bill of exceptions, the Reporter’s brief not containing the 
whole of it. 

To the admissibility of the copy deed of gift, and also to 
the last detailed evidence of James Glass, the plaintiffs in the 
action below excepted. To the former it was objected ; 

VoL x1It 66 
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1st. That it was a testamentary paperand could not be read 
in evidence until proven and recorded ‘before the Court of 
Ordinary. - 

2d. That it was not executed, there being-no-evidence that 
it was signed, sealed and delivered. 

3d. That it was not an ancient document, because it was a 
copy paper. ’ . 

4th. That it was.a copy paper, and the copy was notshown 
to have been in existence thirty years. ~ 

The presiding Judge sustained the second objection, to wit : 
that the deed was not shown to have been signed, sealed and 
delivered, , overruling the other objections. ‘That is, he held 
that it was not a testamentary paper, but-a deed, and that it 
was admissible in evidence as an ancient document. 

[3.] We agree with his Honor, Judge Brown, that this is 
not a testamentary paper. No reason whatever is advanced to 
support’ this idea, but this, that the donor uses the word bequeath 
in the body of the instrument. She says, “ I, Ann Gibbons, do 
hereby give and bequeath to my daughter Charlotte Gibbons, and 
her heirs forever, a certain negro girl named Binah, about eight 
years old, of very dark complexion ; in testimony whereof, Ihave 
hereto set nry hand, this 6th day of June, 1820.” It is true, that 
bequeath is a word common in wills. But its meaning is con- 
trolled here by other words, and by the legal effect of the in- 
strument. There are no words used whatever, descriptive of 
the intention of the donor, that the instrument is to take effect 
at her death. On the contrary, it is clear that she intended 
to passa present interest or property in Binah, and the le- 
gal effect of the paper is, to pass a present interest or proper- 
ty in her. 2 Kelly, 44, 49. 3 Kelly, 578, °4. 4 Ga. 
R. 75. 

And, if viewed in the light of a modern instrument, requir- 
ing proof of its execution, we agree with the Court, that it is 
not sufficiently proven. There is no proof of its delivery. 
The probate upon which it is passed to record, is all the proof, 
whatever, that we have of its execution; arid that is, proof of 
the handwriting of the subscribing witness, Saltenstall. If 
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the probate.were full, and the deed recorded, on that proof, 
we should hold that sufficient evidence of execution, but it is 
not. The witness being dead, proof of his handwriting proves 
execution, so far as he himself has witnessed it. He witness- 
es here, only the signing of the instrument. Thereis, really, 
no attesting clause. He only signs his name as a witness, and 
it is not stated that the instrument was delivered in his pres- 
ence. ' 

But we differ with his Honor in his decision, that the copy 
was admissible as.an ancient document. We have no evidence 
of the existence of this instrument earlier than the date of the 
probate and record, which was in July, 1827. The copy be- 
fore us is a copy of a deed then recorded, taken from the 
records of Laurens Superior Court. The original not being 
before the Court, and there being no evidence of possession 
under it, until after the date of the record; indeed, no evi- 
dence of possession in the grantee, until after the date of the 
junior deed under which the plaintiffs claim ; the genuineness 
of the original is not sufficiently shown. It is true, that the 
old deed is proven to have been in the custody of Morgan in 
1827, seven years after its date, but one year after the date 
of the plaintiffs’ deed. _I do doubt whether the rule as to an- 
cient documents, is applicable at all, unless the original paper 
is before the Court;-but if it is, we are clear that the old deed 
is not, under the circumstances of this case, to be considered as 
a paper having-any egal entity, until it is produced in 1827 
for record. Without proof of delivery, or proof of possession 
of the property under it, before the date of the junior deed, 
we cannot see how it can be allowed to go in evidence under 
any rule, to defeat the junior deed. Without such proof, we 
are bound to consider it as a mere purpose unfulfilled, to con- 
vey, subject to revocation, and which was, in fact, revoked by 
a later conveyance, If, as we are constrained to rule, the 
old deed is to be considered as a genuine deed, only from the 
time when it first appears in 1827, then it was not a deed 
thirty years old. 

The evidence of Glass, proving the marriage of Morgan 
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with Charlotte Gibbons, in 1820, and that he saw the negro, 
Binah, at his house in 1821, &c. was admissible, as tending to 
show a parol gift of Binah to Mrs. Morgan, perfected by de- 
livery of possession. The amount of it, as“ tending to 
prove such a gift, is slight, exceedingly slight. Yetit was cor- 
rectly sent to the Jury, and the instructions of the Court as 
to the law regulating a parol gift were right. 

[4.] So far as Caty and her issue are concerned, the plaintiff 
below proved that the defendant, Morgan, had held the pos- 
session of them for upwards of ten years after his wife’s death 
in 1840, and that upon divers occasions before and after her 
death, he admitted that they belonged to his wife and her ehil- 
dren, and that he held them for them, and was ready to give 
them up when they wanted them. Whilst the defendant be- 
low relied upon a deed from Mrs. Gibbons, dated in July, 
1826, which is in the following words, to wit : 


“GEORGIA, Laurens County: 

Know all men by these presents, that I, Ann Gibbons, 
(widow,) of the County and State aforesaid, for and in consid- 
eration of the sum of twenty-five dollars, to me inhand paid by 
Louis Snider, Sr. and Henry Gibbons, of the County and 
State aforesaid, before the execution of these presents, the 
receipt whereof is hereby acknowledged, have bargained, sold 
and delivered, and do by these presents bargain, sell and 
deliver unto the said Louis Snider and Henry Gibbons, 
the following property, to wit: one negro woman Caty, and 
her child, Prince, one negro, Isabella, and one negro girl, Louisa, 
one half of my silver ware, (to be equally divided between Mary 
Saltenstall and the above purchasers) one-half of my stock of 
cattle, and one.half my stock of hogs, one mare, (ball face) my 
lot of. books of all descriptions and one pair of hand irons, to 
have the said bargained property on the following conditions ; 
nevertheless, that is to say, for the sole use and purpose of 
Charlotte Morgan, the wife of Charles Morgan, and to her heirs 
and assigns, and to her and their own proper use and behoof. 
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And I, ‘the ‘anid Ann Gibbons, the said bargained property 
shall and do warrant and defend forever, by these presents. 

In witness whereof, I have hereto set my hand and affixed 
my seal, this 31st of J uly, one thousand eight hundred and 
twenty-six. ANN GIBBONS, [L.S.] 

Signed, sealed and delivered i in presence of 

JONATHAN PARKER, Jr. 

JONATHAN PARKER, Sr. 











Which deed was proven on the 7th of May, i827, and re- 
corded on the 23d June, 1827. Thedefendant’s counsel claim 
that this deed conveyed the property in the negroes, Caty and 
her offspring, to Charlotte Morgan, which vested in him at her 
death. To the contrary of this, the plaintiffs’ counsel insists 
that the deed conveyed a separate estate for life in Mrs. Mor- 
gan, with remainder in fee, to her children, and that they 
take under it as purchasers. The presiding Judge rightfully, 
as we think, adopted the former construction. The intention 
of Mrs. Gibbons was, to protect this property from the debts 
and alienation of Morgan—but she conveyed it, notwithstand- 
ing, to his wife. The mtervention of trustees does not change 
the character of the estate. Itisan outand out conveyance “to 
the sole use and purpose of Charlotte Morgan, and to her heirs 
and assigns, and to her and their own proper use and behoof.” 
The legal title is deposited in trustees, bat not for the purpose 
of protecting a limitation over to her heirs. If that was her 
intention, the rules of law applicable to this deed, will not pre- 
vent its enforcement. ‘The purpose of the trust was effected, 
and its legal existence ceased at her death. If it be conced- 
ed that she had a separate estate during the coverture, and 
really it is unimportant to determine that, as there is no ques- 
tion made between the trustees and the creditors, or alienees of 
her husband; the property became absolute-in her estate at 
her death, and her husband was entitled to it, having admin- 
istered on her estate, by our Statute. Liptrot vs. Holmes, 
1 Kelly, 381. 

[5.] Again, the counsel for the plaintiffs say, that independ- 
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ent of, indeed, in spite of this deed, and as overriding the ti- 
tle of the defendant under it, they are entitled to recover up- 
on a title to Caty and her offspring, upon their possession af- 
ter the death of Charlotte Morgan, for aterm of years great- 
er than the statutory term of limitation. In other words, 
they claim the benefit of the rule, that'a plaintiff in trover 
may recover upon adverse possession for the statutory term. 
Whatever may be the limitations upon that rule, or under 
what circumstances applicable, it is not necessary to inquire, 
for it suffices to say, that it has no application in this case. For 
this reason, they have not proved the possession. They say 
they have, beeause Morgan, the defendant, admitted that he 
had no title to the negroes, and that they belonged to his wife 
and her children, and that he was ready to give-them up to 
them when the children wanted them. Upon this evidence 
they found the conclusions that iis possession was their posses. 
sion, and as he had possession for a term longer than the limi- 
tation term, they had possession longer than the term of the 
Statute; and thus they have a statutory title paramount to all 
others. Now, what is the truth of the.case, as we derive it 
from Morgan’s admissions? Itis not that he derived the pos- 
session from them, for he acquired it rightfully under the deed ; 
not that he held it as their agent, trustee or factor, created 
either expressly or by implication, but his admissions go the 
length of proving his own possession, and that his possession 
was subordinate to their property in the negroes, and would be 
yielded to them when they should come forward and assert 
their right to the possession.. He admits their property and 
their right to possession. That isall. This view of the mat- 
ter is conclusive of the case, as it removes the foundation upon 
which the plaintiffs stand. 

[6.] But again, there is no foundation for the alleged title 
by possession, because the admissions of the defendant, admit- 
ting them to go the extent claimed by the plaintifis, are not 
true, having been avoided by the production of the deed, which 
showed title in the defendant. The only answer to this propo- 
sition is, thatthe defendant is estopped by his admissions, and 
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could not set up title against them. To which it isa legal re- 
ply that heis not estopped. Verbal admissions, as a general 
rule, are not conclusive against the party making them—thcy 
may be explained or avoided in evidence. They are conclu- 
sive only when in pais, as these were, when others have acted 
upon them, and by them have been induced to alter their condi- 
tion. .Asto such other persons, in such cases, the declarant is 
concluded. 1 Greenleaf’s Ev. §204. Phil. & Am. on Evi- 
dence, 378. 1 Philips’ Ev. Tth edit. 226-7. 2 Ibid, note 192, 
p. 107. 

If the plaintiff, Jones, who married the daughter of Morgan 
the defendant, was proven to have married her on account of 
these statements of the defendant, that the negroes belonged 
to his children, I should hold the defendant concluded. He 
would then have altered his condition in consequence of the ad- 
missions. Even if it were proven that the admissions were 
made in Jones’ presence before marriage, I should be inclined 
to hold the defendant estopped, for it would be a reasonable 
presumption that he acted in marrying the daughter, upon them. 
Moreover, after making them in the presence of his future 
son-in-law, it would be a fraud upon his marital rights to set up 
a title in himself adverse to his admissions. But there is no 
evidence of these things. It does not appear in the record, 
that the plaintiff, Jones, had any knowledge, whatever, of the 
defendant’s admissions before his marriage. And upon the 
plaintiffs’ claim of title by possession, the Court charged the 
Jury in conformity with these views. . 

Let the judgment be reversed. 
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No. 79.—Anprew Y. Hampton, plaintiff, vs. Louisa Hamp- 
TON AND Francis Tuomas, Clerk, &c. defendants. 


(1.] Under the Act of 1851 ’2, giving a summary remedy against defaulting 
Clerks, who fail to certify and transmit papers to the Supreme Court, as 
\ required by law: Held, that to entitle a party to a rule ni si. as therein 
provided, application must be made to one of the Justices in vacation be- 
fore, or to the Court in term time, at which the case was returnable; and 
that if the Court to which the papers were properly returnable, be suffered 
to elapse, and no proceedings are had against the officer, no motion will be 
enter- tained thereafter for that purpose, 


This was an application on the part of Andrew Y. Hamp- 
ton, for an order to compel Francis Thomas, Clerk of the Su- 
perior Court. of Laurens County, to send up the record, bill of 
exceptions, writ of error and citation, to the next. November 
Term of this Court, at Milledgeville, in a cause tried in the 
Superior Court of Laurens County, at March Term, 1853, 
wherein Louisa Hampton was complainant, and Andrew Y. 
Hampton, defendant. 


Hrnry Moreay, for the motion. 
By the Court.—LumMpxtn, J. delivering the opinion. 


[1.] This application is made under the 4th section of the 
Act of 1851-52, “to regulate the practice of the Supreme 
Court,” and for other purposes therein mentioned. Acts, p. 
214, 215. It is in these words: 

“Sec. IV. And be tt further enacted, That when any 
Clerk of the Superior Courts shall fail, refuse, neglect, or 
omit, to certify and send the whole or any part of the papers 
in any cause, certified to the Supreme Court, it shall and may be 
lawful for the party, or his or her attorney, to make oath there- 
of. And upon application to any one of the Justices of the 
Supreme Court, either in term time or vacation, a rule né sz. 
shall issue under the order of said Justice or Court, requiring 
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said Clerk to show cause why said papers should not be certified 
and sent up, and to show cause why he should not be punished 
as for a contempt, for his refusal, failure, neglect or omission of 
duty, which rule shall be returned to the next or then present term 
of the Court, for the district to which said Clerk belongs, un- 
der such rules and regulations, and upon such service as said 
Justice or Court, in vacation or term time, may direct. And 
upon the return of said Clerk being made, the said Court may 
pass such order in the premises, as may seem right and proper ; 
Provided, that no punishment for contempt as aforesaid, shall 
exceed that now prescribed by law for contempts.”’ 

Laurens County, where the cause was tried, to which these 
papers appertain, belongs to the Judicial district which meets 
at Milledgeville. The case was returnable to the May Term 
of the Court at that place; and the motion against the de- 
faulting Clerk is made at Americus, in July—the sessions at 
Milledgevile in May, and at Augusta in June, having inter- 
vened. 

Weare clear that it comes too late. Our construction of 
the Statute is, that the case being returnable to the May Term 
of the Court at Milledgeville, application should have been 
made for the rule nz sz. either to one of the Justices of 
the Supreme Court, in vacation, before the meeting of 
the Court to which the papers were returnable, or to the 
Court itself in term time, and at the term to which they 
were returnable, and that it could not be done afterwards. 
And this is manifest, not only from the general tenor of the 
Act itself, as well as other legislation in reference to this mat- 
ter, but from the phraseology of that clause in the section rel- 
ative to the Clerk’s return. It is to be “tothe next, or then 
present term of the Court for the district to which said Clerk 
belongs.” That is, to the term succeeding the application, if 
made to the Justice in vacation, or at which it is made to the 
Court in term time; in other words, the Court to which the 
case and the papers are made returnable. If the officer can 
make his return to that, very well, the cause will proceed. If 
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it be impoesible to do so, it stands over to the next term, to al- 
low time for this purpose. 

But what reason can be assigned for suffering the term of 
the Court to which the case is made returnable, to transpire, 
and no complaint is lodged against the Clerk, and then to per- 
mit the party to come in, months afterwards, and apply for 
process? Is he not himself grossly negligent? And ean it 
be supposed that the General Assembly intended to encourage 
such laches? Wethinknot. On the contrary, we feel that to 
give such aninterpretation to this Act, would be to deal adead- 
ly blow to that prompt diligence, which is everywhere exacted 
by our organization, and which in turn imparts such energy 
and vitality to its practical working. 
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ABATEMENT. 
1. Where suit is brought on an official bond against the 
principal and his sureties,.and the principal dies, his 
death may be suggested on the record, and thesuit pro- 
ceed against the other d:fendants.. The Justices, ge. 

08: Sielth: § Sabo cesses esis vies sdi alcove ivanes avves tvs 502 


- ACCORD AND SATISFACTION. 


1. The case of Cumber vs. Wane, (1 Strange, 425,) re- 
viewed, and its authority sustained. Molyneauz et al. 


vs. Collter..:...2. A Ep BOL Se. Re 2 IBA Aa ..2 407 


2. Agreements to settle an existing debt by paymg a 
part, are void for want of consideration, tnless some 
advantage or benefit accrues to the creditor, or detri- 
ment to the debtor, from the agreement, other than what 
springs out of the original contract. did. 


3. Where such agreements are executory, théy do not 
avail to discharge the debt until they are executed, un- - 
less it is clear that the promise and not the perform- 
ance, is agreed to be the satisfaction. Ibid. | 


4. An agreement to accept one-third part of a debt, in 
diseharge of an insolvent debt or, from the yearly pro- 
ceeds of his personal labor: Held, tobe on good con- 
sideration and valid. J did. 


5. An agreement to accept one-third part of a judgment 
VOL. XIII 68 
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against three, from one who is insolvent, in the yearly 
proceeds of his labor, in discharge of his liability : 
Held to be void for want of consideration, unless at the 
time of the agreement the other two defendants were 
also insolvent. bid. 


' ADMINISTRATORS, EXECUTORS, kc. 


. = order of the Court of Ordinary in the. words follow- - 
: “ Upon’ the application of D. S..R. and after due 
- legal notice, ordered that he be and he is hereby 
appointed administrator, &c. upon his giving bond i = 
the sum of $25,000, with J. E. M. as. his security,” 
an absolute,- and not a conditional appointment ; Be 
the official bond being produced, bearing date the same 
time the order was passed, and-for the sum and with the 
surety therein required, the appointment will be deem- 
ed and held valid for all purposes whatever. Tucker 
RI esinesonsconseievedyerrscreas nisdnvettedbiaeee Senired 


2. Courts should give a- liberal construction to Statutes 
authorizing the sale of real estate and slaves in Geor- 
gia, by executors.and administrators. And publie pol- 
icy requires that all reasonable presumptions should be 
made in support of such sale. Ibid, 


3. A. S. died in Massachusetts, testate. G. P. S. quali- 
fied in-that State, as executor. - Among the debts due 
the testator, was an opem account against his son, A. 
M: K. 8. a resident of Georgia. At the request of 
the executor, this account was liquidated by.note. The 
executor subsequently removed to Georgia and sued 
upon the note. The defendant. filed his bill alleging 
the foregoing facts, and charging that the executor 
had received a large estate in Massachusetts; that the 
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debts were all paid, and a considerable portion distri- 
buted to the. other legatees, and praying that an ac- 
count might be taken, and that if anything was coming 
to him under the will of his father, that it might be 
allowed as a credit.on his note, and that the action 
thereon in the meantime be enjoined, &c. Held, that 
there was equity in the bill, and that where: suit was 
brought under the Act of 1850, by a non-resident ex- 
ecutor, oh a cause of action accruing to the testator in 
his lifetime, that the defendant. was entitled to the 
same rights of defence as if the action had been insti- 
tuted under local letters ~—: in Georgia. Swift 
vs. Swift, a 


4. Where an estate has been irregularly administered by. 
the consent of the heirs at law, it. does not constitute 
the agents or actors such tortious executors as will pre- 
vent them from retaining out of the assets in their 
hands as against their co-distributees, an amount suffi- 
cient to discharge. a debt due them by their deceased 
intestate in his. lifetime. -Jones,..adm’r. et al. vs. 


Rep gens 0b ah. n00. 000g MAINTE 04k y os peapeascoece 


See Courts of Ordinary, 2. Equity Practice, 2. Hus- 
band and Wife, 1. > Distribution. Evidence, 6. 
Registry, 1 

ADMISSIONS. 
See Evidence, 6, 16, 17, 19, et seq. 
AFFRAY. 


1. Where two persons are indicted for an affray, they 
have one common interest in making their defence ; 
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against three, from one who is insolvent, in the yearly 
proceeds of his labor, in discharge of his liability : 
Held to be void for want of consideration, unless at the 
time of the agreement the other two defendants were 
also insolvent. Ibid. 


ADMINISTRATORS, EXECUTORS, &e. 


: & a order of the Court of Ordinary in the. words follow-.- 
g: “Upon'the application of D. S,.R. and after due 
and legal notice, ordered that he be and he is hereby 
appointed administrator, &c. upon his giving bond in 
the sum of $25,000, with J. E. M. as. his security,” is 
an absolute,-and not a conditional appointment; and 
the official bond being produced, béaring date the same 
time the order was passed, and for the sum and with the 
surety therein required, the appointment will be deem- 
ed and-held valid for all purposes whatever. Zucker 
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2. Courts should give a. liberal construction to Statutes 
authorizing the sale of real estate and slaves in Geor- 
gia, by executors and administrators. And publie pol- 
icy requires that all reasonable presumptions should be 
made in support of such sale. Ibid, 


3. A. 8. died in Massachusetts testate. G. P. S. quali- 
fied inthat State, as executor. - Among the debts due 
the testator, was an opem account against his son, A. 
M: K. 8. a resident of Georgia. At the request of 
the executor, this account was liquidated by.note. The 
executor subsequently removed to Georgia and sued 
upon the note. The defendant. filed his bill alleging 
the foregoing facts, and charging that the executor 
had received a large estate in Massachusetts; that the 
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debts were all paid, and a considerable portion distri- 
buted to the. other legatees, and praying that an ac- 
count might be taken, and that if anything was coming 
to him under the will of his father, that it might be 
allowed as a credit. on his note, and that the action 
thereon in the meantime be enjoined, &c. Held, that 
there was equity in the bill, and that where: suit was 
brought under the Act of 1850, by a non-resident ex- 
ecutor, oh a cause of action accruing to the testator in 
his lifetime, that the defendant. was entitled to the 
same rights of defence as if the action had been insti- 
tuted under local letters _— in Georgia. Swift 
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4. Where an estate has been irregularly administered by. 
the consent of the heirs at law, it. does not constitute 
the agents or actors such tortious executors as will pre- 
vent them from retaining out of the assets in their 
hands as against their co-distributees, an amount suffi- 
cient to discharge. a debt due them by their deceased 
intestate in his. lifetime. -Jones,..adm’r. et al. vs. 


Rogers. et al...........6 BRENT AGG -ntpe veqnagnasecvera 478 


See Courts of Ordinary, 2. Equity Practice, 2. Hus- 
band and Wife, 1. - Distribution. Evidence, 6. 
Registry, 1 ; 

ADMISSIONS. 
See Evidence, 6, 16, 17, 19, et seg. 
AFFRAY. 


1. Where two persons are indicted for an affray, they 
have one common interest in making their defence ; 
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the successful defence of one enures: to the benefit of 
the other. Both must be convicted or acquitted. 
Hawkins vs.- The State....... aviedes ocib vee Fe. RK ‘B22 


2. Words alone, will not constitute the offence of an af- 
fray ; but words accompanied by acts, such as draw- 
ing knives and attempting to use them in a public 
street of a city, the using of which is-prevented by the 
bystanders, i is calculated to excite the terror of peace- 
able citizens and. disturb the ‘public tranquility, and 
will constitute an i afftey, Ibid. - 


3. One who side assists and abets an affray, is guilty as 
principal. bid. 


AGREEMENT. 


See Accord and Satigfation. Adm’rs, ge. 4. In- 
Fants, 6s. 


AMENDMENT. 


1. Scire facias is amendable at the trial term, so as to 
make it conform in the description to the bond upon 
which it issued. Myrick vs. The State.......cc0cc000: -190 


2. A failure to aver that the defendant resides in the 
County, may be cured by.amendment. Hall vs. Mob- 
i eeniies dix cdlnsidvecons cos eyvesabestheecoapecslemes he saacevitsns 318 


3. The defendant appearing and pleading, waives the de- 
fect, and is too late, after the writ has been amended, 
to move to strike out the amendment and dismiss the 
suit on the appeal.- Ldid. 
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4. Leave to amend the bill of particulars, so as to simpli- 
fy the. same, should be allowed on the appeal trial. 
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Fielder, Bro. § Co. v8. Collier... ccsersseeeees Sndpehinaiae 495 


See Equity Practice. Pleading, 10. Practice Superior 
Court, 1. Writ of Error, 1 


APPEALS. 


1. A party cannot enter an appeal in a cause pending in 
the Court of Ordinary, without the consent of his ad- 
versary, until a decision.is made by that Court; but an 
appeal entered by consent before. decision, is valid ; 
and such appeal, in cases where there ‘is a plea in bar 
and an answer to the merits, carries up both issues. 
Brown, Guardian, ¢c. vs. Anderson. Executor et al. 


See Railroad, T. 
ATTACHMENTS. 


1. A Justice of the Inferior Court may issue an attach- 
ment, returnable to the Superior Court. Wanet vs. 
Corbet...scers0 TEETESUELIEELELERELER EEE 


2. An attachment may be made returnable to the next 
Term of the Superior or Inferior Court of the County, 


at the option of the party suing out the same. Ibid. 


See Garnishmenis. - 


ATTORNEYS AT LAW. 


1. The Act of 1850, “to regulate the testimony of at- 
torneys at law,” disqualifies attorneys as witnesses 
only in the case pending to which his clientis a party, 
and in which he is engaged, and Jeaves him in_all other 
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cases subject to the Common Law Rule in regard to 
privileged communications. Swift vs. Perry...:.... . 188 


2. An attorney is not a competent witness to testify for 
or against: his client, as to any matter or thing, the _. 
knowledge of which he ieriyed. from his client, or 
acquired during the existence of the relation of client . 
and attorney, in the su‘t.in which he is engaged. 


BE BR PR vic casd sass suseecernnetineginiasqosonst .. 260 


1. Where an‘affidavit for bail in the City Court of Au- 
gusta was a substantial compliance with the provisions 
of the Act authorizing bail process to issue: Held, 
that it was not necessary that it should be specially 
stated that the defendant was a resident of the City, es- 
pecially when it was alleged on the face of the proceed- 
ings. that he was aresident of the City. Mustin vs. 


2. Our Acts‘authorizing bail, may be said to be in deroga- 
tion of commonright.. When by virtue thereof an affi- 
davit is made, the Statute should be strictly’ pursued, as 
well because the defendant is deprived of his liberty . 
by the ex parte act of another, as to guard the affiant 
against a misconception of the law. But a reasonable 
application of this principle is, (where no form is:pre- 
scribed) that a substantial compliance with the terms 
of the Statute isall that is required. _ Sugar g¢ Brother 
vs. Sackett, Davis 4 .Potter...... Gavekpt vaiblibenaicndiap tana te 


8. Where the affidavit isthat the defendants “‘are indebt- 
ed to the affiants” in the sum sworn to, and that they 
apprehend the Joss, &c. “unless the defendants are 
held to bail’ Held, to be a substantial compliance 
with thé Statute. - Lbid. 
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4. A Commissioner for Georgia in New York duly ap- 
pointed, is empowered by our Jaw to administer an oath 
in any. case in which a Magistrate resident in this 
State may administer it.’ He has authority, therefore, 
to take an affidavit for bail. did. 


BANK BILLS. 


1. In an action against the maker of a promissory note, 
or the acceptor of a bill of exchange, or against a bank, 
upon a bank note, all payable generally on demand, 
it isnot necessary to aver and prove a demand—the 
suit itself being a sufficient demand. Dougherty vs. 
Western Bak Oe EL Pa aE i ST 287 


2. Nor is a demand necessary to charge the maker of a 
note or acceptor ofa bill of exchange, payable on 
demand at a particular place, and it need not be averred 
or proven; but.in that case the defendant may plead 
readiness to pay at the place stipulated, or damages 
sustained by himself in consequence of the neglect or 
omission to make the demand ; and upon proof of his plea, 
the plaintiff shall not recover costs and damages, and 
the defendant shall be exonerated to the extent of 
the damages which he has’sustained. bid. 


3. In case, however, ofa bank note, payable on demand 
at a particular time and place: Held, that demand at 
the place is necessary to a suit against the bank, at the 
time designated or afterwards, and must be averred 
and proven. The place, however, must be stated with 
distinctness and precision. A bank note payable at 
Rome is payable generally. Ibid. ; 


4.-The Statute of Limitations docs not apply to bank 
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bills. They are, by-consent of mankind-and course of 
business, considered as money. I es 


| BILL .OF REV IEW. 
See Equity Practice and Pleading, 4. 
BILL OF EXCEPTIONS. 
See Practice Supr. Court, 7, 8. 
| BILLS OF EXCHANGE. 


See Lien, 1, 2, 3. 
BOND. 


1. A party is arrested under a ea. sa. issuedin favor of the- 
firm of Grenville & Battey, and gave bond payable 
to Charles E. Grenville and William H. Battey. It 
is recited in the bond that the ca. sa. issued in their , 
favor; and the ea. sa. itself recites these individuals as 
composing the firm of G. & B. Held, that the bond 
is valid. Grenville-§ Battey vs. Trammeil .:......... 280 


2. It would seem that the Justices of the Inferior Court, 
being agents and trustees of the County of which 
they are officers, for the management and control of 
the County interests, the County. funds, and more.es-° 
pecially of the poor school fund, and being as it were 
collectively a corporation with banited powers, are au- 
thorized to appoint a Clerk and Treasurer for the keep- 
ing and proper-application of the poor school fund; | 
to take from him bond and security for the proper 
performance of his duties, and to bring suit upon 
breaches of said bond. The Justices, fe. vs. Smith 
II assets sencdvcrpinedhseidvesauisinnns sesegess 502 
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8. By Act: of Dec. 10th, 1843, the Inferior Court is em- 
powered to appoint some person as Clerk and Treasur- 
er, (or by any other name) whose duty it shall be to 
receive and properly apply the poor school fund, and 
to take from him bond and ‘security for the faithful 
performance of his duties. A failure on the part of 
such person, so appointed, properly to account with the 
Court, or to pay over to their agents or his-successor 
in office, when directed by them, will amount toa 
breach of said bond, constituting a good cause of 
action. Ibid. 


4. Though the Act makes no provision for compensation 
to such officer, as a consideration for his bond, yet, 
that being a specialty, the sea] imports a consideration, 
and the obligees cannot be permitted to deny it. 
Ibid. ; 


See Sheriff and Deputy, 1, 3: 

 -@A. SA. 

See Bond, 1. 

) CASE. 

See Pleadings, 7, 8. 

CHARGE OF THE COURT. 


1. A charge to the Jury as to the law, not warranted by 
the evidence, is error, and a charge is warranted by’ 
thé evidence, where there is a conflict of testimony— 
_ the Court leaving the finding of the facts upon which 
the charge is based to the Jury. Byrne vs. Doughty 
FP Bea cacrscevaccrcicequecsvecesecsovennerccssvquansesedsunss 


VoL. xm 69 





46 
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2. Where a request is made to instruct the Jury as 
to an abstract. principle of law which is unexception- - 
able in'itself: Held, to have been properly refused 
where there was no. evidence before the Jury, upon » 
which to predicate such arequest. McBain vs. Smith. 315 


See also, Molyneauz et al. v8. Collier, | 407. 
, CLERK. 
Bee Bond, Z, 3, 4, Boidenos, 4; 
is CONFLICT OF LAWS. 
See Adn'rs, fe. 8. 
‘CONSTITUTIONAL LAW: 


}. Registry Acts, having a retrospective operation, have 
never been considered as falling within the constitution- 
al inhibition against ex post facto laws, or laws impair- , 
ing the obligation of contracts: provided, they allow 
a reasonable ‘time after their passage'to record exist-— 
ing or antecedent deeds. Tucker vs. Harris..........+. 1 


2. The obligation and duty of the Judiciary in relation 
to unconstitutional legislation declared. . The M. ¢ 
W. R&R. R. v8. Ditgte MMM vicisccresccsececcsecssiecenss 68 


4, Sovereignty, united with the domain, establishes the 
exclusive jurisdiction ofa. State, or nation, within its ., 
own territory, as to crimes and to rights arising there- 
in. Johnson vs. Riley....0.000+0 hieesgeleaniaiinatabititans 97 


5. Such penal enactments as might be wholly useless in 
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some of the States of the American Union, are indis- 
pensably necessary in others, for the protection of 
property and the welfare of society. Ibid. 






























6. When the seyeral States of -the American Union 
ratified and adopted the Constitution of United States, 
they did not then surrender the unquestionable right, 
which then belonged to them, to declare within their 
‘respective territorial limits, what should be considered 
therein criminal offences against their laws for the pro- 
tection of persons and property. -Jbid. 


7. Each State, therefore, has the same undeniable and 
unlimited jurisdiction over all persons and things with- 
in its territorial limits, as arly foreign nation, where 
that jurisdiction is not surrendered or restrained by 
the Constitution ofthe United States. bid. 


8. Where a demand is made by the Executive officer of 
one State, for a fugitive from justice, who has taken” 
refuge in another State, under the provisions of the 
Constitution and Laws of the United States, and a 
copy of the indictment found, or affidavit made, as pro- 
vided by the Act of 1793, shall be produced and duly 
authenticated, as required by that Act, charging the - 
person so demanded with having committed a crime 
against the-laws of. the State from which he fled, the 
Executive officer of the State upon whom the"demand 
is made for the surrender of such fugitive, must be 
governed by the record: produced. He has no author- 
ity to make any addition to it orto leok- behind the in- 
dictment or affidavit, and inquire whether by the laws 
of his own State, the facts charged therein would con-~ 
stitute a criminal ; offence but it is made his imperative 
duty, under the supreme law of the land which he has 
sworn to support, to surrender up such fugitive to the 
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authorities of the State whose laws have been violated. 
Tid. 


9. Where the Governor of Pennsylvania made a requi- 
sition upon the Governor of Georgia for the surrend- 
er of Robert J. Williams, as a fugitive from justice, 
founded upon.an indictment found against him, and 
the Governor of Georgia issued a warrant for the ar- 
rest of Robert J. Williams, alias Spencer Riley, . by 
virtue of which Riley, a citizen of Georgia, was arrest- 
ed: Held, in an action for false imprisonmént, brought 
by Riley against Johnson, the agent of the State of 
Pennsylvania, who directed the arrest under the war-. 
rant, that the Governor of Georgia had no legal author-. 
ity ‘to insert the alias in the warrant issued_ by him. . 
Ibid. 


CONSTRUCTION OF weave: 


1. Courts, in construcing Statutes, deeds and other writ- 


ings, must have come respect to the substance, and 
not adhere too closely to the letter. Thus, by the 


grant..of a remainder, a reversion will pass, and ¢ 
converso.. Moody, Adm’r. vs. Threlkeld.....-..00000 55 


2. In construing a Statute, great regard ought to be paid 
to the .contemporanecous: construction. by the sages of 
the Jaw. Wanet vs. at hinasicy: wisivvaay seapitivaiy: «vines 441 
_ CONTINUANCE. 
1. The allowance of an amendment to a sez: fa. is not of 
itself ground: for a continuance, nor can the defendant 
continue on the ground-alone that he desires to plead. © 


Myrick va. The State: ccc. csecesscccccccrseseseseessesces 190 


~ CONTRACT. 


1. All oral negotiations between parties to a written con- 
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tract, which either preceded “or accompanied the exe- 
cution of the instrument, are to be regarded aa merg- 
ed in, or‘extinguished by it. And the writing is to be 
treated as the exclusive medium of ascertaining the 
agreement to which the contractors bound themselves. 
Lage st. ah. va. Bomds..iverseicssercsescessecuviaciecsse 


See also, Wyche vs. Winship, 208, and Griswold vs. 
Scott, 210. 





192 


2. Where a plaintiff's right to recover on a contract de- 


pends. on a condition precedent, to be performed. by 


him, -hemust allege and prove the .performance of, 


such condition precedent, or allege a sufficient legal ex-. 
cuse for its non-performance.. Griswold va, Scott...... 


. But where, by the terms of the contract, the interest 
and title to the property conveyed vests immediately 
and absolutely in the vendee, and the contract is to be 
rescinded or defeated by a condition subsequent, or by 
some ex post facto matter to be done by the vendee, 
such condition subsequent or ex post facto matter; need 
not be alleged. and proven by the vendor, to enable 
him to récoyer the price of the property so conveyed ; 
for this reason, that it is a matter of defence, to be 
taken advantage of by the defendant. bid. 


4, Where, by the terms of the contract, the vendor sold 
and delivered a cotton gin to the vendee, who promis- 
edto pay eighty dollars therefor, “if on trial it 


performs well:” Held, that the vendee was prima 


Jacie liable to pay the amount; but it was competent 
for him to plead and prove, that within a reasonable 
time after receiving the machine he gave it a fair trial, 
that it did not perform well, and that within a like 
reasonable time, he gave the vendor notice of such 
fact and offered to rescind the contract. Ibid. 


210 
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See Accord and Satisfaction. Evidence, 8,. Lien, 1. 


CORPORATIONS. 
See Railroads, 8, 9. ~ 
COSTS. 


1, All the property of a person arrested and convicted 
upon a criminal charge, or who may escape from jail 
or from an officer, is bound for the costs of prosecution 
by statutory lien, which ‘attaches, also, upon the pro- 
ceeds of the property, when identified. This” lien 


overrides a title to property made by him upon sale: 


for professional services after his arrest and before 
conviction. Morgan v8. Collier. coccecocsecssesseseeecess 


- COURTS OF ORDINARY. 





1. In this State, are not created: by Statute. They are - 


Constitutional Courts.. They are also Courts of Re- 
cord. They are clothed with original, general and 
exclusive jurisdiction, except by appeal, in the most 
comprehensive term, over testate and intestate estates. 
Tweker U8. HArris..tssses sesseesesecesesenseseesvens oe 


2.. By t the Act of 1816, it is made lawful for the Courts 
of Ordinary to order ‘a sale of: realestate, on appli- 
cation of the executor. or administrator, where it is 
made fully and plainly to. appear that the same will be 
for the benefit of the heirs and creditors: Provided, 
that notice of such application be made known in one 
of the gazettes of the State, at least four: months be- 
fore any rule absolute shall be passed ordering such 
sale: Held, that this Statute does not limit the 3 juris- 
diction over estates already conferred. on the Ordi- 
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nary by the Constitution and Laws.of the State, but 
simply directs the mode in which it shall be exercis- 
ed, relative to the sale of the real estate of a testator 
or ‘intestate; that the jurisdiction potentially at- 
tached at the death of the intestate, and was called 
into exercise upon the application of the adminis- 
trator, he having given the requisite notice of his in- 
tention to apply for license to sell. did. 


8. Act of the Legislature demanded, declaring that 
Courts of Ordinary are Courts of general jurisdiction, 
guoad testate and intestate estates. bid. , 


CRIMINAL LAWS. 
See Affray. Costs, 1. Indictment. New Trial, 5. 
| CROSS BILL: 
See Equity Practice 10 to 14. 


DEED. 


1. An exemplification is offered of a copy of a deed dated 
in 1820—recorded upon the affidavit of two witness- 
es as to the handwriting of the only subscribing wit- 
ness in 1826. The Clerk who recorded it also swore, 
that the grantee produced the original to him for re- 
cord, and that the copy he believed a true copy of the 
original: .Held, that this exemplified copy could not 
be admitted in evidence, there being no proof of de 
livery, nor was it admissible as an ancient. deed, there 
being no proof of possession under it. Jones g Wife 
v8. Morgan........0 Gensengves sawsnvesudevcsatsheendpeganieh 515 





2. An instrument giving and bequeathing to A. and her 
heirs forever, is a deed and not a will. Ibid. 
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8. A deed to trustees for “the sole and separate use of 
A. and her heirs and assigns forever” gives an abso- . 
lute estate to A. did. . | 


See Registry, 1. 
DEMAND: 
See Bank Bills, 1, 2, 3. 


DEPUTY SHERIFF. 


See Sheriff. | =) 
| _ DISTRIBUTION: 


1. The rule of Common Law, seisina facit stipetem, held 
not to be in force in Georgia ; and that any estate, real 
or personal, held by any title, legal or equitable, with- 
out. actual seisin, will descend to the heirs of the ~ 
owner. Thompson & Wéfe vs. Sandford, adm’r. ge... 238 


2. A widow having a child living becomes entitled to 

property. as a-distributee, and before aequiring posses- 
¥ sion marries:. Held, that the case is. within the Act of 
“ 1845.; the child by her first marriage is entitled to an 





a 
y equal portion ofthat. property with her and all her 

a children. Matthews, Gn. vs. Bridges,.adm'r. §¢...... 325 
E "DORMANT JUDGMENTS. 

. See Judgments, 2. . ; 

4 | EJECTMENT. © =. 

4 1. Upon the death of one who has been made a co-defen- 

a dant in-an action of ejectment,.subsequent to the com- 

.. mencement of- the suit, the plaintiff may ‘proceed 
against the original surviving defendants, without 
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making the representatives of the déceased a party to 
the cause. Henderson vs. Hackney et al...... bis eis 


See Limitation of Actions, 3, 4. 


EQUITY. 


1. Where a defendant takes possession of the property of 


bo 





a decedent’s estate, as an executor de son tort, and 
fraudulently removes and secretes the same for a nume 
ber of years, and when found after diligent search, with- 
in three months prior to filing the complainant’s bill, 
admitted he had the property in his possession, and 
promised to account and pay to the plaintiff the one 
half thereof: Held, that the complainant’s demand 
was not’ stale, and barred by lapse of time. Croom 
SET ee 


. Equity relieves against a mistake, as well as against 


fraud, in a deed or contract in writing, whether it be 
concerning land’ or any other thing, and there is.no 
difference in this respect between that class uf cases 
required by the Statute of Frauds to be in writing, 
and those not within the Statute; and parol evidence 
is admissible to prove the mistake, though it be de- 
nied in the answer. Wall et al. vs. Arrington.....:... 


. A Court of Equity is slow in reforming alleged mis- 


takes in written instruments, and requires the clearest 
and strongest evidence to establish the mistake. did. 


. In all cases of mistake, in written instruments, Courts 


of Equity will interfere, as between the original par- 
ties or those claiming under them in privity—such as 


personal representatives, heirs, devisees, &c., volunta-— 


ry grantees or judgment creditors, or purchasers from 
them, with notice of the facts. dd. 
VoL. xin 70 “ 





282 
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88 
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5. The fact that the complainant is a purchaser, with 
warranty, does not bar his right to the relief that he 
seeks. bd. 


6. W. mortgaged certain lands to P. to secure him in 
the payment of a promissory note. The land was 
described, through mistake, by a wrong number— 
(109 for 112.) Afterwards certain creditors of W. 
obtained judgments against him, and caused the same 
to be levied on the land, which had been sold under the 
mortgage and bought by the mortgagee, who took pos- 
* session thereof. P. sold to L. and L. to A., the com- 
2 plainant ; the error, in the. description of the premises 

being repeated through all the mesne conveyances : 
.. ‘Held, that Equity has authority to correct the mistake 
in. the title, and free the land from the lien of the 
ee judgments. bid. 


7. As against bona jide purchasers fora valuable consid- 
x eration without notice, Equity will grant no relief. 
my : They have‘an- equal equity to the protection of the 
a Court. Ibid. 


8. Courts are liberal i in. allowing mistakes to be correct- 
ed where they are clearly established, notwithstanding 
; the acquiescence of the party, provided no injury has 
. resulted in the meantime to the person against whom 
this relief is. sought, or those claiming under them. 

Fuad. 


9. After the lapse of. forty years, ‘Bauity will refuse to 

interfere, especially against an innocent purchaser. . 

10. Where only nine years have intervened, and.the com- 
a plainant...has been. in. actual possession all the time, 
. though under an erroneousdeed, and the defendant _ | 
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has not been prejudiced, there is no pretext to stop 
the application for relief on the ground of want of 
diligence. Ibid. coe 


11. The defendant’s ignorance is no excuse for not an- 
sweringa material allegation in the bill, .Where the. 
information is within his reach or control, it is his duty 
to procure and disclose it in his. answer. Swift ve. 


12. Generally, the answer of a defendant in Equity, can- . 
not be read to charge his co-defendant. Clayton, 
Trustee, Jc. vs. Thompson....cr.cescseressseceess ytoneoune 206 


13. The rule is otherwise, where the defendants are part- 
ners, or there is privity. between them. did. 


14. If the answer of a defendant springs out of the alle- 
gations in the bill, and its statements stand connected 
with its subject matter, although not literally and 
directly responsive, they are to go to the Jury as evi- 
dence for the defendant, for ‘as much as they are _ 
worth. Laughlin, Adm’r. vs. Green, E2’r....+.000+ 359 


See Equity Practice. Estoppel, 1. Injunction, 1, 2,8. — 
Lien, 1, 2,3. Ne Hzxeat,1. Partition. Partners 
§ Partnership, 2, 3, 4. 


EQUITY PRACTICE AND PLEADING. © 


1. It iserror to proceed to a decree against a defendant ' 
in Equity, who has failed to appear and answer, unless 
an order to take the bill, pro eonfesso, is previously 

applied for and granted. Groce vs. Field, Trustee, © 
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by a judgment of the Court of Ordinary, and a) suc- 
cessor appointed pending -the cause, is a ae 80 
for as the estate is concerned. bid. 


8. It is error to decree against an infant, although: 


served, without first appointing a guardian ad litem, 
and that whether he has a regular. appointed paves 


or not. Ibid. 


4. It is not sufficient, in a bill of review, to refer to 
the record of the decree sought to be reviewed, as a 
paper of file inthe Court where the cause is pending, 
with a request. that it be made apart of the bill. “It 

must. be fully set forth in the bill or Mppeniied: as an 
exhibit. . Ibid. 


5. An order’ to enforce a decree in’ Chancery, Whiph 
transcends the decree, is void. Ibid. © 


6. A bill filed to correct a mistake in a written instru- 


ment-and reform the contract, should aver expressly 
that the instrument as it is, differs from the intention 
of the parties, and state particularly wherein it does 
differ. Wall et al. vs. Arrington.......ccsicecereseres = 


7. At Common Law, where a bill is filed to engraft a 


parol trust upon a deed, and it does not appear upon 
its face. that the agreement.sought. to be enforced was 
verbal only, the defendant can neither demur nor 
move to dismiss the billon that account; but if he 
wishes to avail himself of the objection, he must bring 
it before the Court by the pleadings on his part. 
Alter, in this State, where the cause of action is re- 
quired to be “ plainly, fully and distinctly set forth.” 
PGE AE th. Bh an ein is .- 0.00000 oc cgis coddbncdaie nvber 


8. Though the Court below do not assign reasons alto- 


88 


192 
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gether accurate for rescinding an order previously 
granted, allowing an amendment to a bill in Equity, 
yet, if in the exercise of his diseretion, the Chancel- 
lor does rescind an order, improvidently dllowing an 
immaterial amendment, error is not committed. Gar- 
ner-et al. us. Keaton.......+0+-10000 es i ap vr Se rey 431 


9. If the foundation fora series of interrogatories, pro- 
posed as an-amendment after answer, be not laid in 
the bill, they cannot be admitted as an amendment. 
If the foundation. be thus laid, the interrogatories will 
not, after answer, be admitted as an amendment, .un- 
less for good cause shown. Ifthe bill be not fully an- 
swered, the complainant should except, and require 
farther answer. If the bill be fully answered, such 
an amendment, in. such a shape, would not be proper. 


Ibid. 


10. In England, as a general rule, a cross bill. must 
be brought before publication has passed in the origin- 
al cause, and in this State, before the pleadings are 
made up. Jones, Adm’r. et al. vs, Rogers et al...... 478 


11. Upon special application and cause shown, the Court 
will extend the time for filing a cross bill.- dd. 


12. Where the cross bill is: brought for discovery as well 
as relief, an allegation that the complainants had con- 
fidently relied upon aliunde proof to sustain their 
defence to the original bill, and that the fact had only 
come to their knowledge within the last’ three days 
that they would wholly fail in the necessary testimony 
to support their answers without resorting to the con- 
sciences of the defendants, is a sufficient showing to 
-acquit the party of laches, and especially where it 
does not appear that the complainant, in the original 
bill, has been urging the same to a ‘hearing.  Tbtd. 
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13. The charge, that complainant: can only obtain 
evidence of many of the material facts upon which 
the bill rests, is sufficient, without specifying any Parr 
ticular fact. did. 


14. A cross bill. should not introduce new and distinct: 


matters not embraced in the original suit; but. where 





it seeks discovery to-enable the party to protect. him- : 


self against a recovery in the original bill, or sets up 
any special matter by. way of estoppel or in-bar, it is 
not obnoxious to this objection. - bid. 


15. An interrogatory for which no foundation is Jaid in 
the allegations of the bill, constitutes no part of the 
bill which the defendant is called upon to answer, and 
presents no equity.. Davis vs. Collier & Beers......is. 


16. After the pleadings are made up and the cause set 
down for trial, the bill is not amendable, but within 
the discretion of the Court, upon special cause shown, 
and that whether it be asworn billor not. Molyneaux 


485 


8 al. 02 Colbtarias iin civic. cdeecteVbeeter gti tities. BRS 406 


17. Am amendment made after issue joined, without 
cause shown, without.an order on the minutes allowing 
it, and without verification, to a sworn bill, stricken 
out upon motion as being irregular. Jdzd. 


See Ne Evxeat. 
ERROR. 


1. A writ of error does not lie toa decision made upon 
the trial at Common Law in fayor of the party appeal- 


ing from the judgment rendered at that time.. Johns . 
OB, EE © TED 2 << shanese sy o4rage Hans onmmnnne>sageesan . 506- 


Writ 2° Bevo. 

















INDEX. 
ESTOPPEL... 


1, Where a party, by deed of lease, demised a plantation, 
negroes, stock, &c. to another, for a term of years, 
and covenanted for a certain. yearly rent, to be secured 
by him on the annual crops to be made by the lessee ; 
and after one or more .of the annual sums of rent be- 
came due, sued out his distress warrant for the recove- 
ry thereof, and had the same levied on the property 
of the lessee, consisting of the crops, stock, &c. on 
such leasehold estate, at the same time that other fi. 
fas. in the names. of other judgment creditors, were 
levied on said property, and afterwards brings his bill 
in Equity and sets up his equitable hen on said fund, 
and dismissed the levy of the distress warrant: Held, 
that he is not estopped, by the suing out or the levy 
of said distress warrant, from thus setting up and 
urging his equitable lien, Davis.vs. Collier § Beers... 


See Evidence, 17. 
EVIDENCE.” 


1. Where P. was charged as being the principal actor 
in procuring the destruction of a will: Held, that the 
party attempting to set it up was not obliged to rely 
upon his testimony, but might prove his declarations 
as part of the. res gest, so far as the same Consti- 
tute a part of the principal transaction, illustrate its 
character and are cotemporaneous with it. Batton 
Rel. 0p TOON s 099 695 xintnn ersotene danages bo pempavts 


. Where the bill of skdeptiows states that the Court 
rejected evidence offered by the defendant, on the 
trial of an action of trespass for false imprisonment, 
of the plaintiff’s general ‘character, the crimen falsi, 
- without ‘stating what particular facts the deferdant 
offered to give in evidenoe, and there being no allega- 
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tion in defendant’s plea which would authorize its admis- 
sion: Held, that the evidence was properly rejected. 
Johnson vs. Riley.........++. Me wddeasitvsteees gc eviaje da ot ius 


3. Where there is a deed, it will admit of no parol stipu- 
lation as @ part of it; and whetherthe oral term adds 
to, varies or deducts from the written contract, it is 
inadmissible to introduce it upon parol evidence, un- 
less the foundation is first laid for it by alleging fraud, 
accident or mistake. ~ Logan et al. vs. Bond............ 


See also, Wyche vs. Winship........0..0000 suid. wieiaGieds 


4. The certificate of a Clerk of the Inferior Court, in 
relation to any. matter or thing pertaining to his office, 
should be under his hand and seal of office, if there 
be one ; if not, then under his private seal, to make 
the same competent evidence under the Act of 1830. 
Thompson, Adm’r. vs. Driskell Nastlicans Abe aieanptednais ms 


5. Tt is -not competent to prove the contents of a will 
by parol. did. 


6. The admissions of an administrator, made before he 
was appointed such, are-not admissible to prejudice or 
affect the rights and interests of the heirs and creditors 
of the estate represénted by him. bid. 


7. The answers to cross-interrogatories, though not offer- 
ed by the party that had them executed, may be read 
by the adverse party .for the purpose of laying the 
foundation for impeaching the witness thus examined. 
Ibid. 


8. When the foundation has been laid for impesching 
a witness, on the ground of having made contradic 
statements, by inquiring as to the time, place &e. ‘as re 
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208 
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quired by the rule; the ‘witness called to prove the * 
statements, will not be confined to any particular time 

The rule which requires titite and place to be stated, is 

intended for the benefit of the witness sought to be 

impeached, so-as to refresh his recollection, or explain 

the matter, if hecan. . Lbid. 


9. Upon the trial of a prosecution for retailing liquor 
withont. a license from the Inferior Court, the testi- 
mony of the Clerk ofthat Court is admissible'to prove 
that no license had been granted to the defendant. 
Elkins vt. The State. .......5..0fceeeveeees ysevabsonstbeat 435 


10. Where the evidence shows that a defendant (who has 
been arrested on a bail process issuing against him and 
another) admitted to the arresting officer, and in the 
hearing of another, that the account was dorrect— 
which account however, was not before him at the time, 
but the amount stated to him; and this, and the other 
circumstances attending the arrest, were submitted 
to the Jury: Held, that there was some testimony that 
might be relied on as evidence, that the admission re- 
lated to the ‘account . which -was the subject of the - 
suit; and that this question was properly submitted 
to the Jury by the Court. Sugar ¢ Brother vs.. Sack- 
ett, Davis F Potter... ccsceyede ccevss ede saeaseveseus -- 462 


11. A witness speaking of a contract which he heard 
between the parties, says: “It was my understanding, 
and I believe it was that of all the parties. interested, 
that. if there should be any balance against any of the 
parties shipping, it should be promptly paid after. re- 
ceiving the account:” Held, that the evidence was 
admissible. Fielder, Brother & Co. v8.. Collier .,..+++ . 495 

12, A transcript from merchant's books, made out and 
produced in Court, under notice, in compliance with 

von. xi 71 
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the 59th Common Law Rule.of Practice, and in- 
spected by the party giving the notice, should be alléw- 
ed to go to the Jury as evidence in the cause. Ibid. 


18. A witness is not allowed. to prove a merchant's ac- 
count, from merely having seen and examined the 
original entries. Day ¢ Co. vs. Crawford........... eFse 


14. Illegal testimony may be objected to, at any time, 
though taken by commission. Tid. 
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15. If a witness swears wilfully false upon any one ma- . 


terial point, the Jury are at liberty to disregard his 
testimony altogether, unless corroborated by circum- 
stances or-other unimpeachable evidence. bid. 


16. The. admission of a party, whilst in possession of 
property, against his title, is good against him. Jones 
Wa 0 Mee Ae fone coves snags cavesane saskvengesonioss 


17. Such admissions are not conclusive, but, may be ex- 
plained and avoided, unless the other party. has acted 
upon them,-and been induced by them to alter his con- 


dition. . Zbid. 


18. Before secondary evidence of a paper can be admit- 
ted, the party proposing it, must in good faith, and 
in a reasonable degree have exhausted, all the sources 
of information. and. means of discovery accessible to 
him, in efforts to account for the original. Molyneaux 


ad elec WIR isaac Seis tines o'kgye cise sob dicwbiciae dhe here 


19. Confidential ‘overtures of pacification, or any other 
- offers or propositions for a compromise, expressly 
stated to be without prejudice, or made under the faith 
of a pending treaty, and into which the party is led-by 
the confidence of a compromise taking place, are not 
admissible in evidence. Jbrd. 
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20. Without this, admissions of a debt due, even tacitly 
made, are good evidence, unless. accompanied by a 
caution that the offer to pay is confidential. J bid. 


21. Insolvency is a personal condition, and whether 
a party is insolvent, isa conclusion to be drawn from 
facts proven, and cannot be proved by general reputa- 
tion. Ibid. 


22. One of three defendants seeks to enforce an agree- 
ment between himself and the plaintiff, by which he is 
to bereleased upon the payment of one third the judg- 
ment. Upon the trial, the existence of such an agree- 
ment being in issue: Held, that the solvency of the 
other defendants is a fact which the Jury may con- 
sider, as going to disprove the making of the agree- 
ment. bid. 


23. In such a case, a receipt of a payment madeupon 
the judgment by the others, anterior to the date of 
this agreement, may be given in evidence, to show what 
was due on the judgment, and thereby what was the 
amount of the one-third agreed to be paid. Ibid. 


See Attorney at Law, 1, 2. Equity, 12,18.. Inter- 
rogatories. Justice’s Courts, 1. Witnesses. 


EXECUTION. 


1. If personal property, levied on by the Sheriff, is left 
with the defendant, or.euffered to return into his pos- 
session, and there to remain undisposed of, is it a 
satisfaction in law of the judgment, to the value of _ 
the property? Query? Marshall vs. Morris....,.. 185 


2. Where the fi. fa. isfor more than three times the value 
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of the property levied on, it need not wait for a sale of 
the goods seized, but may proceed forthwith to re-levy 
for the residue. LT bid. 
See Ji wdgment, 2. Mortgages. Sheriff and Deputy. _ 
| _ EXECUTORS. | 
See Administrators, Executors, $e. 
_ EXECUTORS DE SON TORT. 
Slee Aidigbebinsten; te... | 
FOREIGN EXECUTOBS. 
See Administrators, fe. 3, 
FRAUD. 
See Trusts and Trustees, 8. 
FUGITIVES FROM JUSTICE. 
See Constitutional Law, 8, 9. 
GAMIN G. 
See Fidiotnioni, 2 tod. 


GARNISHMENT. ~~ 


' 1, As between attaching creditors, the attachment first 
levied, or the summons of garnishment first served, shall 
be first satisfied. Willis g Co. vs. Parsons ¢ Co......._ 385 














INDEX. 
2. As between attaching creditors and_ ordinary judg- 
ments, the-date .of the respective judgments deter- 


mines. the lien. «. J did. 


3. Where several -suits were instituted by different eredi- 





tors against the same - defendants, pending which one ~ 


of the creditors sued out a summons of garnishment, 
according to. the provisions of the Act of 1822; by 
which a considerable sum of money was raised and.paid 
into Court, and judgments having been obtained in 
all the suits at the same term of the Court :. Held, 
that the money raised by the garnishment should be 
paid over toall the judgments, pro rata. Ibid. 


GUARDIAN AND WARD. 


See Equity Pleading and Practice, 3. Husband and 
Wife, 2 to 5. Infants, 6. 


HEIR. 
See Distribution, 1. 
HUSBAND AND WIFE. 


1. L assigned to C, a creditor, a life policy, stipulating 
that should he. die without discharging ©’s demand, 
C was to hold the same as collateral security to pay 
his debt, and then to turn over the balance to L’s 
widow—L died, leaving the whole of C’s debt unpaid: 
Held, that the widow, and not the administrator of 
L, (there being no creditors) was entitled to the resi- 
due of the fund, after satisfying C’s claim. Gren- 
ville, Aministrator, vs. Crawford...... dceescceraseoves otis 


2. To recover against the husband who has married a 
minor, upon a contract of his wife, dum sola, for neces- 
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saries, the wife must be joined‘in the action, and upon 

his death before judgment, it.will not abate, but survive 
against her. Micholson § Wife vs. Me Whorter §° 
Welborn. incrccee ceccranrescosesecens beteiasnpstapinnesiaivéun « 467 


8. Upon the marriage of an adult with a ward under 
age, the rights and powers of the guardian cease, both 
as respects her person and her estate ; and’ the hus- 
band acquires the sanie rights; and incurs the same 
reponsibilities, which he acquires and incurs, in case 
his wife is of-age. Zbid. 


4, If the husband be also an infant, does the power of 
the guardian ‘over the wife’s estate cease? Query? 


5. Where suit is instituted against a husband and wife, 
the wife being a minor, she must appear by guardian “ 
in all cases where she has a-separate éstate, or when, 
on any other account, her defence may be distinct 
from that of her husband. Jdéid. 


See Marriage Contract, 1. Trusts ¢ Trustees, 2. 
INDICTMENT. 


1. Where a Statute contains provisions and exceptions in 
distinct clauses, it is not necessary to state in the indict-— 
ment, that the defendant does not come within the 
exceptions, nor to negative’ the provisoes. On the _ 
contrary, if the éxceptions are stated in the enacting 
clause, it will be necessary to-negative them, in order 
that the description of the crime may, in all respects, 
correspond with the Statute. kins vs. The State... 435 


2. Playing and betting with cards for money, &e. at any 
one of the games designated in the 11th section of the 
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10th division of the Penal Code, will, constitute an en- 
tire offence; and for every sich game-unconnected 
with the others, an indictment will lie; yet when all 
are perpetrated by the same person at the same time, 
they constitute but one offence, for which but one 
count is sufficient, and but one penalty can be inflicted. 
Wingard § Ham vs. The State.......6 seceeve ss ns wie 396 


3. The objects specified for requiring particularity in set- 
ting out an offence in an indictment. Zid. 


4. An indictment which charges the crime’ to have been 
committed on a particular day and county is sufficiently ~ 
certain as to time and place. - Ld. 


5. The proof of guilt is not confined to the day men- 
tioned in the indictment. It may extend to any 
period, previous to the finding of the bill, and within 
the statutory limit for proseeuting the offence. bid. 


INFANTS. 


1. Generally an infant cannot appear. by attorney, but. 
must appear by a guardian ad litem, appointed for that 
purpose by the Court; and the appointment of a guar- 
dian ad litem is a power incident to-all Courts. Weeh- 
olson § Wife vs. Welborn §& Me Whorter........s.s000 467 


2. If an infant appear by attorney, it is error in fact, 
and a judgment entered against him on such appear- 
ance will be revoked on writ of error, coram nobis. 


Ibid. 





8. A rule or order for the admission of a guardian, 
ad litem, must usually be applied for by the minor, before 
pleading, and a copy. of the order appointing him 
ought to be annexed to the plea, or recited in it.. But 
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if the minor has appeared by attorney, upon ascertain- - 
ing at any time that the defendant is a minor, the 
t plaintiff may move to strike out the appearance by at- 
torney, and for the appointment of a guardian ad litem ; 
and*if the defendant fails within a time limited by 
the Court to name a guardian, the plaintiff will be at 
liberty to name one, and he will be thereupon appoint- 
ed. And similar proceedings may be had where the 
minor has failed to appear at all. Ibid.: 


4, When, in a suit against a minor for necessaries furnish- 
ed, it turns out'in proof that the minor has been fur- 
nished with money sufficient to supply her with necessa- 
ries, the presumption of law is, that she has been fully 
supplied from that fund, and the burden rests upon 
the plaintiff to negative that presumption ; and to the 
extent and no farther, that he can show that she has 
not been supplied, will he be entitled to recover, and 
no farther. Ibid. bcp: 


5. If it is.made to appear that at or about the time that 
the plaintiffs sold to a minor their bill of goods, she 
has been fully supplied by purchases from other stores, 
they will not be entitled to recover. If the minor has 
been supplied from any quarter, they cannot recover. 
Aliter, if the supply is not full. In that case, the 
plaintiffs may recover for additional necessaries.. Ibid. 


6. If the credit is given to the guardian and not to the 
minor, the latter is not liable. This is. a question of 
fact for the Jury. An express contract with the guar- 
dian need not be shown. bid. 


7. Where the plaintiff sues for necessaries furnished for 
a given year, it is not indispensable, in order to show 
that the minor was not furnished for that year, that the 
plaintiff show specifically what articles were in fact 

furnished.. Ibid. 
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8. Minor heirs..cannot be prejudiced by an agreement 
made between those that are of age, that the estate of 
the ancestor may be managed and distributed without , 
an administration, Whatever has.been-done benefi- 
cial to the infants will be sanctioned, not otherwise. 
Jones, Adm’r, et al. vs. Rogers et al........ odiwpuies «iil 478 


INFERIOR COURT. — 
See Bond, 2, 3. : 
| INHERITANCE. 
See Distribution. 

INJUNCTIONS. 


1, As a general rule, on the coming in of the answer — 
denying all the equity of the bill, an injunction will 
be dissolved. Swift vs. Swift, Executor......:........140 


2. The continuance or dissolution of an injunction, de- 
pends upon the sound discretion of the Court, accord- 
ing to the nature and circumstances of the case. 
bid. | | 


3. If the answer is not full and satisfactory as to any 
one of the grounds of equity set up in the bill, or is 
deficient in frankness, candor or. precision, or is illuse- 
ry, the injunction will be continued until the hearing. 
Ibid. 


INSOLVENT DEBTORS. 
1. The ‘“ Honest Debtors” Act prescribes no form, in 


von. xur 72. 
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which the schedule of the insolvent shall be rendered. 
The Mayor, gc. vs. Dickerson......+. perro ty err ete | 


2. If the schedule fairly apprizes the ereditors of the 
nature of the effects, so as to enable them‘to hunt 
them up, it would seem to be sufficient. bid. 


3. It is not, necessary that it should state that it was 
filed under the ca sa. issued at, the instance of the 
plaintiff. did. 


See Evidence, 21,22. Witness, 1. 
INTEREST. 
See Trusts and Truitic 3. 
INTERROGATORIES. 


1. Where a set of interrogatories had been excepted to, 
on the ground that the witness had not fully answered 
the cross-questions, and which exceptions were sustained 
by the Court: Held, that it was competent for the 
Court, in the exercise of its discretion, to allow the 
party to withdraw the interrogatories and commission, * 
for the purpose of having them re-executed. Davis 
vs. Moody g Wife:.......... Fuicis. 804s SL Wibeceebe + 188 


2. As a matter of practice in such cases, the Court’ 
ought to require that a “certified copy of the inter- 
rogatories and answers be filed in the Clerk’s office, 
before the original are withdrawn. zd. 


IRREGULARITIES. 





See Pleading, 2 to 6. Practice Superior Court, 3, 4. 
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JUDGMENTS.. -. 


1. Judgments of the Ordinary, like those of all other 
Courts having jurisdiction over the person and subject 
matter, may be impeached and reversed, if erroneous 
or irregular, by appeal or by direct proceeding institu- 
ted in the Court for that purpose. Still, rights acquir- 
ed under such judgments before they are displaced, will 
be protected. Tucker v8. Harriss... .:...csscseseerereres 1 


2. Where seven years have elapsed since the rendition of 
a judgment, without a return from the proper officer, it 
is dormant, notwithstanding the pendency of litigation 
in the meantime between the plaintiff and one of the 
defendants, the other, claiming the benefit of the bar, 
being no party to the proceedings, and the same being 
prejudicial to his interest. Mays vs. Compton.......... 269 


8. A. transaction between two parties in a judicial pro-. 
ceeding, will not bind a third person who is neither in 
fact nor in consideration of law, party or privy. Ibid. 


See Accord and Satisfaction. Garnishiment, 2, 3. 
Jurisdiction. Mortgage, 2,3, 4.. Wills, 6, T.. 


JURISDICTION. 


1. Nothing is to be. presumed in favor of jurisdiction ; 
but if jurisdiction is shown, everything will be intended 
in favor of the judgments of Courts; and they must 
be taken to have judged: rightly, unless the contrary 
appears. Trucker v8. HArris.......ceccsecscscesereceeee os 1 


2. The line of demarcation between Courts of general 
and limited jurisdiction is not accurately defined. 
Lbid. 
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8. The jurisdiction of the Superior Courts of Georgia is 
mitted: Lbid. 


4, The jurisdiction of a Court being ostablishied, it may 
be shown to have been improvidently exercised, and in 
a manner not warranted by the evidence ; ‘still its de- 
cision is conclusive until reversed; and even then.a 
bona fide purchaser under a sale ordered by the arent 
will be — Ebid. ; 


5. Sedans indulgence: has of late been shown to Inferior 
Courts, and the presumption has been rather in favor 
of their jurisdiction than against it. - J bid. 


See Amendment, 3. Bail,1.. Courts of Ordinary, 1, 2, 
3. Railroads, 3, 4. 


JUSTICES’ COURTS. 


1A party.cannot prove his claim ina Justice’s Court by 
his ewn oath in any sum over thirty dollars. Blake 





vs. Freeman g§ Roberte...:...00.10..0.ccecscaves fisdipaeiceses 215 


LAPSE OF TIME. 
See Lquity, 1, 9, 10. 
LARCENY. 


See Trover, 1. . 
LIEN. 


1. It was agreed between H. and D. ‘that if H. would 
give D. a letter of credit or authorize D. to draw upon 
H. for the sum of $5000, that D. would invest the pro- 
ceeds in cotton and ship the same to H. (who was a 
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factor and commission merchant-in Savannah,). and 
that H. should have the control of the cotton and dis- 
pose of the same to meet the bill. Upon this agree- 
ment D. drew a bill upon H. for $5000, which H. av- 
cepted. The Bank of Augusta discounted it, and the 
proceeds placed on its books to the credit of D, Two 
days afterwards: D. died suddenly, and at his death the. 
money raised on the bill stood to his credit in the 
bank. In a contest between the acceptor H. and the 
creditors of D. Held, that at Law, the money raised on 
the bill became unconditionally the property of D. and 
at his death passed to his administrator, to be paid out 
according to the Statute. Holt vs. The Bank of Au- 


2. That in Equity, there was no lien upon the money in 
favor of H. Ibid. 


3. If D. had lived and invested the fund in cotton ac- 
cording to his agreement, whether there would. not 
have attached upon the cotton a lien in Equity in favor 
of H. good against D. and all claiming under him, as 
volunteers or with notice. did. 


See Cosis, 1. Estoppel, 1. Mortgage, 2 to 7. 
LIMITATION OF ACTIONS. 


1, A suit renewed or re-commenced by the, repregenta- 
tive of a deceased plaintiff, is brought by the same 
plaintiff, in contemplation of the Act of 1847. So also 
where it is instituted by succesSive trustees, where the 
cause of action and cestui que trust are the same. 
Moody, adm’r, ge. vs. Threlleeld.......cccccceccesesceeees 55 


2. The Statute does not apply to bank bills.. Dougherty 
IS BI nn sin nncssnsEvcrcovscvccontsssaedenalpaede eds 287 
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8. A. brought ejectment against B. as tenant, before the 
Statute bar attached. -C. as landlord, was made. a 
party. _ On the trial A. dismissed his action, not being 
able’to prove possession in B. . Within six months, A. 
recommenced his action against D. as tenant; C. was 
made a party again, and pleaded the Statute of Limi- 
tations: Held, that C. was a party to .both-actions ; 
that the latter was a renewal of the former, and that 
the plaintiff was ure otected under the Act of. 1847. 

Coa sh. Rier rey et 08 ciis~ da cansis ig obuaes sb eeeke vias samwrelt 306 


8. Held also, that the Act of.1847, affecting this‘ remedy 
only, does not impair the obligation of contracts nor di- 
vest any vested rights of C. Ibid. 


4. A party admitted that he held property for.ten years ; 
that it belonged to the plaintiffs, and he was willing to - 
give it up when they wanted it : Held, that this is not 
such a possession in the plaintiffs as will give them a 
statutory . title against a deed to the property in favor 
of the declarant. Jones and Wife vs. Morgan......++. 515 


See Lquity, 1, 9, 10. 
MARRIAGE CONTRACT. 


1. Where by the express terms of a deed of marriage 
settlement, it was declared that the husband should 
have the use and benefit of the slaves mentioned there- 
in, for and during his natural life, without account : 
Held, that the husband took a life estate in the slaves. 
Lowe, adm’r, §c. vs. Morris and another..s....0.0...065 165 


MISTAKE. 


See Equity, 4t010. Equity Practice and-Pleading, 6. 
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4. 
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MORTGAGES. 


1. Where a mortgage of personal property is foreclosed 


in the summary manner pointed out by the Judiciary 
Act of 1799, on application to-one’ of the Judges of the 
Superior Court, or to one of the Justices of the 
Inferior Court, such mortgage: must be foreclosed in 
the County in which the mortgagor resided at the time 
of the execution of the mortgage, if. resident of this 
State, as required by the Act of 1839... Brown. vs. 
Freer 8 Al. 05.5 Secs 00s av cMbedcststine be aebialeds 3 edad fi 


. Ifa mortgage be not recorded inthe time prescribed 


by law, a. judgment against the mortgagor, obtained 
before foreclosure, in the absence of notice to. the judg- 
ment creditor; gains a priority of lien upon. the land 
constituting the mortgaged premises; and the purchas- 
er of the property sold under such~judgment, gets the 
interest’ which is sold, to the extent of the lien, and is 
subrogated to the rights of the creditor to that-extent, 
although such-purchaser may have had notice of the 
unrecorded mortgage. Shepherd, adm’r, vs. Burkhal- 
CED ..cecccas'dsncevedeccccessvecevncsenteseccecqeeccoesecceseseoes : 


Though at the Sheriff’s sale notice be given of such 
mortgage by one of the mortgagees, and proclamation 


be made by the Sheriff, that he sells the land: subject , 


to the mortgage, such notice and proclamation cannot 
divest the creditor’s lien, and the interest of the credi- 
tor being an estate in the premises to. the extent of 
such lien, the purchaser gets such estate, and:pro tanto 
is entitled to the property. bid. 


If the rights of the purchaser in such a case be affect- 
ed by notice of the unrecorded mortgage, it ean be on- 
ly to-'so much of the mortgaged premises as exeeeds in 
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value the amount of the onaeene: ‘under which it. is 
sold. Ibid. 


5. This rule-is “aselisecd with: that laid down -by this . 
Courtin Neaill vs. Kerra Hope, (4 Ga. 161,) which 
declares that a junior mortgage with notice gains no 
preference ; because inthe latter case,- the lien is. cre-' 
ated by the coniract of ‘a party whose conscience is 
affected with notice; in the former, the rights of. the 
creditor_not being affected by notice, the lien has at- 
tached aol virtue of law... [bid. . 


6. Where an instrament purporting to be a mortgage in 
all respects, except. that it lacks the mortgagor’s. sig- 
nature, is placed upon the record-beok in the Olerk’s. 
office, by that officer, and that signature is not put . 
upon the record until more than three months have 
elapsed. from the date of the instrument: Held,  -that. 
constructive noticeof the complete mortgage cannot be 
deduced from such a record, and that such registry is 
notice of the tenor-and effect of the instrument record- 
ed only.ag.it appears upon the record: bid. 


7. A signature is one of-the essential requisites of every 
good deed, and when - the signature of the mortgagor 
has not been placed upon the.record-book until three 
months have passed from the date of the instrument’s 
execution: Held, that the mortgage has-not been duly 
recorded in the time prescribed by the Statute. Ibid. 


See Sheriff and. Deputy, 1,2, 3. 
NE EXEAT. 


1. The Act of 1830, passed for the sidetiea of remain- 
dermen and reversioners in personal property should 
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be strictly construed, and its provisions fully complied 
with. The allegations in the bill should conform.sub-. 
stantially, if not literally, to the requisitions of the 
Statute, and the oath of the complainant be positive as 

to the truth of the charges in ,the bill. . Wallace vs. 
DaMGitthidcneray cssic ee Gighas shabingrnndesseinsshnens teiinde dete 41 


NEW TRIALS. 


1. Where the evidence is conflicting upon the main ques- 
tion in controversy between the parties, a new trial will 
not be granted. Rogar and’another vs. Burnes...,.... 34 


2. It is not error for the Court to omit to charge the Ju- 
ry upon a particular point, when not requested to do so 
at the trial. bid. 


3. Where, by an agreement of the parties, a case is -sub- 
mitted tothe Court for its judgment and-decision, upon 
the facts as well as’ upon the law, this Court will in- 
dulge the same presumption in regard +o the facts 
upon a motion for a new trial as-if cause had been sub- 
mitted toa Jury, and will not disturb the judgment 
when there is any evidence.in the record to sustain it, 
or when there is a conflict of evidence; but if there is 
no evidence in the record to support the judgment, a © 
new trial will be granted. Wéley, Parish ¢ Co. vs. 
C. GA. TE edeeye...cescccccssccvsccnseessceed peonss dave . 223 

4. The verdict must be manifestly and palpably contrary 
to the evidence, so clearly so, as to strike the mind at 
the first blush, to-authorize the Court to set aside the 


5. Where the evidence would justify the Jury in finding 
VoL. xt. 73. 
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the defendant guilty of either murder or voluntary 
manslaughter, and. the verdict is for the minor offence, 
it will not be disturbed on the ground that it is‘contra- 
ry to the testimony. Carr vs. The State........ Sor 


6. A new trial will not be granted upon the ground that’ 
the verdict was coritrary to evidence, when there is any 
evidence to support the finding. Laughlin, adm’r. 
vs. Green, executor...... COUMUN bstees wives 5 Pbdica ate sves 
Warner -vs. Robertson......-.. fs basta dst Sagas coi . 


7. In this State, the Court decides the law, and the Jury 
are the exclusive judges of the facts. Warner vs. 
Robertson eoeeeece Ass thy enitete oes seed ee ceese Peeve eewee beewerece 


8. When the fact of the due and proper record of a mort- 
gage is submitted to the Jury, and turns upon the ques- 
tion whether.or not such signature was placed upon the 
record in the proper time, and the certificate of the 
Clerk (who was one-of the mortgagees, and interested 
in securing its priority of lien,) that such mortgagé was - 
recorded, goes to the Jury as prima facie evidence; and 
where, nevertheless, one unimpeached and disinterest- 
ed witness swears that the signature of the mortgagor 
was not in-thé record-book until. the proper.time had 
elapsed, and another deposes that he had been told by 
the Clerk himself.that such-was the fact, and the Jury, 
notwithstanding, in effect find that the instrument was 
duly recorded: Held, that the verdict is so strongly 
and conclusively against the weight of the evidence as 
to show such improper bias or gross .misapprehension 
on the part-of the Jury, as ‘‘to shock both the under- 
standing and moral sense,”’ and on this account a new 
trial should be granted. Shepherd, adm’r, vs. Burk- 
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9, It is a sound and well settled rule that a new trial will 





not be granted on the ground of newly discovered evi-' 


dence, if the only object of the testimony be to impeach 
the character or credit of a witness. Levining vs. 
The State......, ctw Hi 65. 5G, TRIBAL... sccontacesss ie 


10. Where one-has been convicted of a crime on false tes- 
timony, and witnesses have been subsequently discov- 
ered who can prove , that testimony false,-it'is better 
that redress should be sought in Executive clemency, 
than.that. the Court ‘by granting a new-trial, should 
violate a general rule essential to the pure and certain 
administration of justice. Ldzd. ‘ 


11. In a motion for ‘a new trial, the testimony to be re- 
lied on-must be ascertained and fixed with precision, 
by being filed under the revision and approval of the 
Court, or by agreement of counsel, and. the entering of 
such agreement or approval on the minutes, and refer- 
ence in the shape of a memorandum made by. counsel 
for the motion, appended to the rule mst and entered 


518 


with it on the mmutes, to a record and set of interrog- - 


atories of file in the. Court, unaccompanied with the 


sanction of the Court’s approval or the-opposite coun-_ 
sel’s consent, is not a compliance with the 6Ist Com- . 


mon Law Rule. Bliss vs: Stevens.....0...< i otind’s «Baie 4k 


12. It-seems that ina motion for a new trial, reference: 
to a record fixed and certain in its character, and of 
file in the Court where such motion is made, or tosteh 
parts of it as it is intended to use as‘evidence on the 


403 


argument for the motion, is sufficient: Provided, that - 


such reference-be made ‘under the révision and ap- 
proval of the Court,” or by agreement of counsel, and 


such approval or-agreement be entered onthe minutes. 
Tbid.: - 
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See Bail, 3. 


PAROL EVIDENCE. 


See Evidence, 3. 
PARTITION. - 


1. The Act of 1837, provides that in all cases of joint- 
tenancy, tenancy in common or in ceparcenary, when 
it shall be made appear tothe Court that the value of 
the lands will be depreciated by a division; in such ° 
case a,sale shall be ordered: Held, that an allegation 
in a bill praying a sale, that the land. “is only valua-. 
ble as a cotton:plantation, and that to partition the 
same into three parts would greatly diminish _ its val- 
ue,” is sufficient, if-true, to authorize a sale. Royston. 


2. Pattition by sale where there is anything peculiar. in 
the property to'make it necessary and proper between 
the parties, is‘a matter of right by the law of this-State, 
not only without but against the consent of one or 
more of the joint ‘owners., Jd¢d. 


3. Ordinarily, partition is a proceeding at Law ; but this 
is where the-parties are completely remediable. at Law, - 
not ‘other wise. Ibid. > 


4. In matinee asin ‘the application for .the establish- 
ment of lost papers and mortgage. foreclosures,.wher- 
ever there is anything peculiar, the necessity for dis- 
covery, for instance, the removal of obstructions against 

complete justice, of any other peculiar ground for 
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equitable interference, Chancery jurisdiction attaches. 
Ibid. : 


PARTNERS AND PARTNERSHIP. i 


1. Ifa partner borrow money on his own security only, 
it does not -beeome a partnership debt, although  ap- 
plied to partnership purposes. The presumption in 
such case is, that it is a partof the capital stock contri- 
buted by the individual partner. Logan et -al. vs. 
Bondseine.. sees Bes cen bev oaneah ding taanites jsdeydekeoezogenge BOR 


2; At Law, in England, no action can be maintained by - 
the surviving partner on a note given by his co-partner 
to the firm. The contract is available only in Equity. 
Miller, admn’r. vs. Andres........cceesseee inatenecge tiie 366 


3. Under the 53d section -of the Judiciary Act of -1799,. 
conferring Equity powers. upon the-Superior, Courts, 
and the amendatory Act of 1820, which allows:parties 
in all cases, to institute their action upon the Common 
Law side.of the Court, where they conceive that they 
can establish their'claim without resorting to the. con- 
science of the defendant, a suit at Law may_be brought 
‘by the survivor to recover the note given by. his co- 
partner to the firm. °Jdid.° . se 


4, By shifting the forum lei ce not relieve himself of ; 
the burden iiposed -in Equity, of showing that after 
the partnership concerns are wound up, the amount of 
the note given the firm is actually due and owing, upon - 
a proper-adjustment of the accounts and dealings be- — 
tween the firm and the deceased:member. bid. 


5. Partners consent and agree among sheusonlices, that 
certain wharf lots belonging tothe partnership:shall be. 
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rented out annually, and that each: partner shall be en- 
titled to his proportion of the rent, to be regulated by 
the amount of ‘his interest in the property, and shall 
collect the:same‘from the lessee and settle with him 
therefor: Held, that it.is competent for- partners to 
enter into such an.agreement, and that it is binding 
inter.se. Also, that a party-renting with a knowledge » 
of such agreement, contracts. with each. partner to pay’ 

to him his proportion‘ of the rent, and that each may. : 
sue.in‘his own name therefor: Held, also, in-a-suit by 
one partner to-recover his proportion of the rent, anoth- © 
er partner is a competent. witness for the plaintiff -to 
proye the contract. McDougald, adm’x, vs. Banks. 451 


>» 


ae PLEADING. : “a 


1. Where. Toews are three counts in a oielen siti, one -of 
which is in the nature of a count for malicious prosecu- 
tion, though concluding in trespass for false imprison- - _ 
ment, and the other.being: counts for trespass, (there. 
being no demurrer for misjoinder::) Held, that.a:gene-. 
ral demurrer .to.the whole declaration,-on the ground 

_ thatthe plaintiff had misconceived his action, was bad. - 
Johnson. vs: Felley:»-. sihinias sastbnegsaaseeeSiacseerassSesvevess OT 


2. A disfingtion between a mere , irregularity anda com- si 
plete.defect-in the procéedings is this: The former may 
be waived by the. adverse party, -but. not ens latters | 
Beall, ex'tr, vs Blake.. kecauned passe ogendews caddies dacietnie wes Q1T 
3. The. Act of 1840, ishutiieg the defendant to waive 
process, contemplates an actual-and not an emplied 
waiver, by appearance and pleading.- Ibid. 


4. Service may be inferred.from-appearance- and plead- 
ing, but it cannot render process-operative, which is so . 
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utterly. vitiated, with or without appearance, with -or 
without the consent ef the defendant, as to-be declared 
by the Act-of 1799, “null and void.” bid. 


5. An ordervof the Court.to establish a copy declaration 
only, does not extend to process and service. # bid. » 


» 


6. Defects i in , judicial proceedings, which vacate the jeans 
nent, cannot be cured so as to relate back and render 
valid an‘ execution issuing thereon -before the omission 
is supplied... - Lbid. 


7. When an injury fo-a. person is effected by a-regular 
process of a Court of competent jurisdiction, case is the 
remedy ; and trespass-is not sustainable, although the 
process may-have been suntiatadly adopted. — Riley v8. 
TOhN8ON s+... 000 rasepilengliv’ Kiscins oid oti Is pp RET E062 he 


8. If the process is zrregular,: then the ‘remedy against 
the Magistrate issuing it is trespass. But the remedy 
against the person who procures, upon-insufficient in- 
formation, a process to issue to search the house of 
another; is case... And in an-action for.causing the war- 
rant to issue, it is necessary that the plaintiff-show the 
want of probable, cause, and it is competent for the de- 
fendant to prove any-fact or circumstance, which will 
show the existence: of probable cause, and which rebut 
the pean of malice. ~ Ibid. 


9. By. the 3d: section “of the det of 1847, “to simplify 
and curtadl pleadings. at law,’ a_ form is preseribed to 
recoyer nioney on a note, bill, bond, receipt. or written 
promise of any. description: Held, that where an in- 
dividual affixes his signature-on the back of a_ note, 


with a designof becoming liahle in some mode there- . 


on, either as an original joint promisor or guarantor, 
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or im any other capacity, that it is a-written-promise of 
some description, and that consequently the cause of 
aetion comes under the Statute... Thompson vs. High. 311 


10. If the writ-depatts from ‘the form preséribed,. it “is: 
amendable, and.may be made te:conform to it. Every 
thing else:necessary to a recover y _ be supplied by 
stviahis Thad: rey Te 


11. To take advantage of the first section.of ‘the » Statute - 

of Frauds, declaring parol leases void, it isnecessary to ~ 
plead it, unless the pleadings of the plaintiff show that 

his case.is not.within the exceptions to that Statute. 
Manage; adm z,-v8. sen re Shins sotaipert nvves 451 


See Bank Bills, 1; "7 2 “ComSvact; 2, 3. 4, | Infants 
2,3. Practice Superior. Court; 1,.2. 


POSSESSION. 


y 
“eds 


See Limitation of tins, 4 es. Seth Lae ‘ 


Duc oee wants FUND. 


Seo Bond 28, 4 oe 
PRACTICE (SUPBRTOR couRrs) 


1. Where a y defendant fails toappear-and answer at Com- 
men Law, he will not be permitted at the first term on 

the appeal, ‘under the rule allowing ‘him to. amend, ‘to * 
file an answer dé novo, as matter of right.’ He may. 
open the default and plead to the merits, as’ provided by 

the 87th Common’ Law Bule of ‘Practice. iudcsionned 

v8. i <i set eeeceneeads 15. weal beet iad evn ablated eke cae 44 
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2. Where a plaintiff institutes different suits upon sepa- 
rate and distinct notes or demands against the same 
defendant, and which may be joined in the same ac- 
tion, and such defendant or his counsel will make it ap- 
pear that the defence to all the notes or demands is the 

same, or that there is no defence at all, then the 
plaintiff may be compelled to consolidate them into one 
action for the purpose of saving costs; but when 
nothing was shown in regard to the defence to the dif- 
ferent actions, the motion to consolidate was refused. 
Logan § Atkinson vs. The Mechanic's Bank.........++ 


8. Applications to set aside irregularities in judicial pro- 
ceedings, should be made as early as possible, or as it 
is commonly called, in the first instance; and if the par- 
ty overlook it and take subsequent steps in the cause, 
he cannot afterwards revert back and object to it. 
Boal, c0t' tr, 00: TM io cicessssiscaicveiteiinn semiataaes 


4, But if the defect totally invalidate the proceedings, 
the defendant may at any time apply to set them aside, 
even though he be in execution. bid. 


. Ina trial of a cause on the appeal, the plaintiff hay- 
ing closed, defendant proposed to read to the Jury 
a plea of plene administravit preter, uponthe state- 
ment. of counsel in the cause, that he had written out 
the plea six months prior thereto; that he had filed the 
same plea in other cases wherein the same party was 
defendant, and in which counsel engaged in the pres- 
ent cause for the plaintiff, was interested, and had an- 
nounced in hearing of said plaintiff’s counsel, that the 
defendant would rely upon the same plea in all cases 
where she was sued as administratrix; that the plea 
had been in his desk from the beginning of the term, 
and that he considered the plea as filed, and his an- 
nouncement as notice to plaintiff’s counsel: Held, that 

von. xiit 74 


261 


217 
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the plea was not regularly filed, and that the de- 
fendant could not then file it. McDougald, adm’z, vs. 


See Amendment. Continuance. Equity Practice. In- 
terrogatories, 1, 2. 


PRACTICE, (SUPREME COURT.) 


1. A writ of error will be dismissed if a copy is not serv- 
ed, with an entry made thereof, within the time requir- 
ed by the 21st Rule of this Court. Hightower et al. 
IN econ sceviceresctnacdccctscivucesccsattbiernudiens 204 


2. And the party failing to endorse the entry of service 
before the writ is transmitted to this Court by the 
Clerk below, will not be permitted to supply the defect 
by original and aliunde proof. Ibid. 


3. The Act of 1851-2, is a legislative adoption of the 
21st Rule of this Court as Jaw, as well as of the con- 
struction placed upon it in the case of Turner ve. Col- 


lins, (8 Geo. Rep. 252.) Ibid. 


4. Under the Act of 1850, the Clerk of the Superior 
Court has until the session of the Supreme Courf to 
certify and send up the transcript of the record. The 
Georgia R. R. and Banking Co. vs. Shorter et al...... 300 


5. The bill of exceptions must be authenticated by the 
certificate of the Clerk, as the original filed in his of- 
fice. Ibid. 


6. Whether or not the bill of exceptions states with suffi- 
cient certainty the errors complained of, is a question 
to be decided upon hearing the merits, and not upon 
motion to dismiss, where it will be necessary for the 
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Court to look into the merits to decide the motion. 
Garner et al. 08. Keaton....ccccosscccccccccccceccccecsncece 


7. Where it is alleged that the Court committed error in 
permitting a defendant in Equity to file exhibits (not 
previously filed) to an answer, and neither the bill of 
exceptions nor the record specify or identify the ex- 
hibits referred to, so that the reviewing Court may con- 
sider and decide upon the propriety of their admission, 
the judgment of the Court below must be affirmed. 


I bid. 


8. Documentary evidence referred to in the bill of excep- 
tions and attached as exhibits thereto, (which are off- 
~ cially endorsed by the presiding Judge,) need not be 
incorporated therein. elder, Bro. g¢ Co. vs. Col- 


| AEE OR ORO ON eee ae REY Seer eeeeeeseeeeeeeseseese 


9. Under the Act of 1851-2, giving a summary remedy 
against defaulting Clerks who fail to certify and send 
up papers to the Supreme Court as required by law: 
Held, that to entitle a party to a rule ni 6. as 
therein provided, application must be made to one of 
the Judges in vacation before, or to the Court in Term 
time, at which the case was returnable; and that if the 
Court to which the papers were properly returnable, 
be suffered to'elapse, and no proceedings are had against 
the officer, no motion will be entertained thereafter for 


that purpose. Hampton vs. Hampton.........s.sssceeees 


10. When it appears by a liberal construction of the ac- 
knowledgment of service and waiver of further service 
on the papers, that it was the intention of the parties 
to dispense with service of the citation, the writ of er- 
ror will not be dismissed. Bliss vs. Stevens............ 


11. The true construction of the Act of 1851, is that it 
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requires the writ of error, original citation and notice, 
to be filed and served, and the bill of exceptions to be 
filed only. J did. 


See Writ of Error, 1. 
PRINCIPAL AND AGENT. 


1. Ifa principal recognize or adopt a transaction made 
by his factor, he assumes all its obligations, both to 
third persons and to the factor; and to bind the prinei- 
pal, it is not necessary that he confirm it directly or 
positively, but the confirmation may arise by implica- 
tion, from the acts or proceedings of the principal zn 
pais. Byrne vs. Doughty § Beall.....cccccevececcceseees 

2. If a consignee advance upon cotton consigned to him, 
to the owner or to a third person upon his account, 
without a special request, and the owner recognize the 
act by treating the transaction as his own, or by receiv- 
ing the benefits of it, he is bound to refund the ad- 
vance to the consignee. J bid. 


3. The acts and conduct of the principal relative to the 
transactions of his agent are construed liberally -in fa- 
vor of the agent. J dvd. 


4. Where a factor had drawn upon his house for the 
amount of the advance, and the draft was delivered to 
the drawee: Jeld, that in the eye of the law, it was 
an advance and a ratification of the transaction, before 
the money was in fact paid on the draft, and would 
bind the principal to refund. J6id. 


5. A special power to an agent must be strictly. pursued. 
Moody, adm’r, vs. Threlkeld......ccsseresesseecseeeeeeeees 


6. If A. signs his name to a paper and delivers it to B. to 
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be filled up by him, for tuat purpose A. constitutes B. 
his general agent, quoad the filling up the note; and 
A. will be bound as to a bona fide holder, though B. 
should not act in accordance with the private under- 


standing between A. and himself. Jdid. 


7. A factor is bound to obey the instructions of his prin- 
cipal as to the sale of produce; and if he disregard his 
orders, and injury accrues, the loss will fall upon him. 
Dag § Ce.00. Gab... «isis sectiscressasentaeascantie 508 


PROCESS. 
See Pleading, 4 to 6. 
PROMISSORY NOTES. 


1. It is essential to the validity of a promissory note, that 
it should be certain as to the person to whom, as well as } 
by whom, it is made payable ; and parol proof is inad- a 
missible to supply this defect. Moody, adm’r, vs. | 
WaT o voisscctussise wsssdsccecstiviziendaea 55 


2. A note payable to bearer only, is a valid note. Ibid. 


3. A note issued with a blank for the payee’s name, may 
be filled up by any Jona fide holder, with his own name 
as payee, and it is a good promissery note as to him, 
from its date. Ibid. 


4. A note payable to the administrator of a particular 
estate, is a good promissory note. Jd certum est quod 
certum reddi potest. Ibid. 








See Bank Bills. Principal and Agent, 6. 
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PURCHASERS. 


See Equity, 4,7, 9. Jurisdiction, 4. Mortgage, 2 to 5. 
Registry, 1. 


RAILROADS. 


1. So much of the Act of 1847, prescribing the liability 
of R. R. Companies, as is unrepealed by the Act of 
1850, is not unconstitutional. The M.g¢ W. R. R. 
NE Was dcrienaiisiennctasepspineiwnbsiiementn 


2. The words, “or other property,” in the Act of 1847, 
includes slaves. Ibid. 


3. The arbitrators to be appointed under the Act of 1847, 
to assess and award damages against R. R. Companies 
for injuries done to property, are a Court with limited 
jurisdiction, and the record of the proceeding under 
the Act, must show all that the Act requires to give 
jurisdiction ; and if it does not, the proceeding is co- 
ram non judice and void. Ibid. 


4, It should show that the proceedings took place at the 
depot of the Company, in that Magistrate’s District 
on the line of the road, in the direction the train was 
moving when the injury occurred, nearest to the point 
where the injury did occur; that the Magistrate who 
appoints the arbitrator, was a Magistrate of that dis- 
trict, and that the agent of the Company did not at- 
tend at the depot in that district to hear complaint, as 

. directed by the Statute. dzd. 


5. When the agent fails so to attend, and arbitrators are 
then appointed and proceed'to make an award, it is not 
necessary that the Company should have notice of their 
proceedings. bid. 
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6. So much of the Act of 1847, as relates to proceedings 
by suit on the award against the Company, is repealed 
by the Act of 1850. did. 


7. The Act of 1850, gives to the Company on the appeal 
all the rights in defence, which in like cases belong to 
a citizen on the trial of an appeal. Ibid. 


8. The Act of 1847, which provides that railroads shall 
be liable for injuries done to property, in running their 
cars and locomotives, is only declaratory of the Com- 
mon Law Rule of liability in such cases. They are 
bound to ordinary care and diligence, and liable for 
gross neglect. In such cases the plaintiff cannot re- 
cover if the injury complained of is with his consent, or 
caused by his negligence. If both plaintiff and defend- 
antare in default, the plaintiff cannot recover unless 
the injury is intentional on the part of the defendant, 
or unless it is impossible for him, with ordinary care 
and diligence, to avoid the consequences of defendant’s 
neglect. Individuals are in like manner liable to cor- 
porations for injuries done to their property by the 
negligent use of their own. bid. 


9. Certain propositions stated in relation to railroad char- 
ters, and the amenability of corporations to legislation. 


Ibid. 
REGISTRY. 


1. A purchaser at administrator’s sale, who has his deed 
first recorded, will gain the same preference over an 
unrecorded deed as if he had bought of the intestate in 
his lifetime. Tucker vs. Harris......scccccccseceseeseeees 1 


See Constitutional Law, 1. Mortgage, 2 to T. 
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REMAINDERMEN. 
See We Freat, 1. 
RENT. 
See Estoppel, 1. 
RETAILING. 


See Evidence, 9. Indictment, 1. 
SATISFACTION. 


See Execution, 1, 2. 


SCI. FA. 


See Amendment, 1. Continuance, 1. 


SEAL. 


See Writ of Error, 1. 
SERVICE. 


See Pleading, 4 to 6. 
SHERIFF AND DEPUTY. 


1. Sureties to a bond given by a deputy to his principal, 
may plead anything which their principal could plead 
in denial-of his liability on the bond; and their liabili- 
ty is commensurate with his. Wallace et al. vs. Holly. 389 


2. It is not a trespass fora Sheriff to levy a mortgage fi. 
fa. upon the mortgaged property named in the process, 
in the possession of a third person, and held by him 
adversely to the mortgagor; in such a case he has no 
discretion, but must levy at all events. did. 


3. In a suit by the principal Sheriff, on a bond for indem- 
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nity, given him by his deputy, the sureties. pleaded that 
the property named in the mortgage fi.. fa. was in the 
possession of a third person, and held by him adversely 
to the mortgagor, and belonged to such third person ; 
and also that the mortgage lien on the property had 
been superseded by general judgments against the 


mortgagor, in consequence of a failure to. record the © 


mortgage in time: Held, that the deputy was liable 
for not levying, and for his default the sureties were 
liable on his bond; the principal Sheriff having paid 
the amount of the fi. fa. on a rule against him. Ibid. 


SHERIFF’S SALE., 


. Where several fi. fas. and a distress warrant had been 
levied on various property of a defendant, consisting of 
cotton, corn, household and kitchen furniture, horses, 
cattle, &c. by the Sheriff, and before the day of sale 
appointed by law, and before the same had been adver- 
tised according to law, the creditors came together and 
entered into an agreement in writing, together with the 
defendant, by which it was stipulated that the proper- 
ty should be sold by the Sheriff at public outcry on a 
day within the time prescribed by law, and without the 
advertisement of the same according to-law, except as 
to the live-stock, and that the Sheriff retain the pro- 
ceeds until the termination of the. litigation between 
the creditors; and the Sheriff by virtue of such agree- 
ment proceeded to sell the said property at the planta- 
tion of the defendant, without any order of Court, ad- 
vertising the same for ten days only: Held, that such 
a sale was not, as a whole, in the eye of the law, a 
Sheriff’s sale, and that officer in making it, was not: the 
ministerial officer of the Court, but the agent or trus- 
tee of the parties; that the Court had no right to treat 
the fund so raised, and in the hands of the Sheriff, as 
proceeds of thé defendant’s property, raised by Sheriff's 
von. xur 75 
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sale, except the portion of it that was the avails of the 
horses, hogs and cattle; and that the whole, by the or- 
der of the Court, on the usual money rule, could not 
be distributed among the judgment creditors of the de- 
fendant. Davis ve. Collier § Beers.......ccsccceee ccevees 


2. Held, also, that where the Sheriff’s return does not 
separate the fund raised by the sale of the live-stock 
from the proceeds of the other property, and though 
the law allows this species of property to be sold at the 
residence of the defendant upon ten days notice, and 
the sale by the Sheriff as'to this live-stock was in due 
form of law, yet no order of distribution could be grant- 
ed as to it, until the two funds were separated by an 
amended return. did. 


8. Under the term “horses,” mules are included; and 
sheep under the term “‘cattle.” did. 


STATUTE OF LIMITATIONS. 

See Limitation of Actions. | 

STATUTES. 
See Construction of Statutes. 

SUPERIOR COURTS: 

See Jurisdiction, 3. 

SURETIES. 
See Sheriff and Deputy, 1, 3. 

TRESPASS. 


1. Where & warrant issues for the arrest of W. and R. is 
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arrested under it, although R. and W. may be the 
same person, all who are concerned in the arrest are 
trespassers. Johnson v8. Riley.........ssecsreseseesscaces 97 


2. To constitute a justification in sucha case, the defend- 
ant must plead the warrant and other proceedings on 
which it is founded, and allege that W. and R. are in 
fact the same person, and that R. is as well known by 
the name of W. as of R.; or that R. at the time of the 
commission of the offence fot which he is arrested, re- 
presented his name to be W. bid. 


See Pleading, 2,7, 8. Sheriff and Deputy, 2. 
TROVER. 


1. In this State, the action of trover is a substitute for 
the old action of detinue, the object of which is to re- 
cover the possession of the specific chattel sued for; 
and where such action was instituted for the recovery 
of the possession of a negro slave by the owner, proved 
to have been stolen from him in the State of Alabama: 
Held, that the action was maintainable without. first 
prosecuting the thief to conviction or acquittal, more 
especially when the offence was committed in a foreign 
jurisdiction. McBain vs. Smith......csccsccsccsecveccceers 315 


TRUSTS AND TRUSTEES. 


1. According to the provisions of the 12th section of 
the Act of 1764, a trustee.in this State is entitled to 
compensation for the time and extraordinary trouble 
and pains necessarily bestowed in the management of 
the trust estate. Lowe, Adm’r, fc. ve. Morris et al... 165 


2. Where a ma ried woman had the fee simple title to 
certain slaves, and her husband only a life estate there- 
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in, and her trustee, at her request, paid off the debts 
of her husband, for the protection of the trust proper- 
ty: Held, ona bill filed by husband and wife against 
the trustee of the wife for an account of the trust 
property, it was competent for the trustee to show, in 
discharge of his liability, the extent to which he had 
paid the husband’s debts, out of the trust funds. 
Ibid. 


. Thomas W. Napier died in 183-, testate, bequeath- 
ing the whole of his estate to certain legatees, to the 
exclusion of complainant, his son. Just before his 
death, having repented of this act, and being anxious 
to make provision out of his large estate for his son, 
and being unable then to alter his will, left it as his dy- 
ing injunction, that out of his residuary estate, a rea- 
sonable portion should be set apart and secured for the 
benefit of complainant. Subsequently, the residuary 
legatees raised by deed, $15,000, and vested it ina 
trustee, to apply $5,000, and no more, to the payment 
of the debts of the cestuc gue trust, and the residue of 
the $15,000, was to be managed for the benefit of the 
complainant: Held, 1st. That the cestui que trust was 
entitled to the balance of the $5,000, after all the debts 
were paid, and that the same did not revert to the do- 
nors. 2d. That whether or not the donors were im- 
posed upon by the cestud que trust, in fixing upon 
$5,000 as the sum necessary for the payment of the 
debts, is wholly immaterial, inasmuch as they were not 
prejudiced by the fraud. And 3dly, That the balance 
of the 5,000, in the hands of the trustee, bears interest 
from the time the debts were all paid, as it should have 
been made productive of interest from that period. 
De ee 


USURY. 


1. Theparty whose affidavit is used as evidence, as provid- 
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ed for in the first and second sections of the Act of 
1842, to make discovery of usury at Law, may be put 
upon the stand, and examined ore tenus, by the other 
party ; and it is immaterial by whom the written affi- 
davit is used on the trial. Wrizht vs. Lawson......... 459 


WAIVER. 


See Amemendment, 8. Pleading, 2 to 6. Practice Su- 
pertor Court, 3, 4. 


WILDE, HON. R. H. 
Tribute of Respect t0i..:......cccccsucvsecccspavicnoboedonss 1 
WILLS. 


1. The 20th section Stat. 29th Chas. II. ch. 3, forbid- 
ding any evidence toset up a nuncupative will, after six 
months after the time the will was made, unless it was 
reduced to writing within six days from the making of 
such will, is not repealed by the Act of 1805, allowing 
an appeal from the Court of Ordinary. Newnan vs. 
CoRR) 00 OBS. iii... 50 eivincine dinebinns tale 38 


2. Where a testator, during his last illness, is unduly in- 
duced by fear, favor or affection, or any other cause, 
unduly exercised, in such a manner as to take away his 
free voluntary mind and capacity, to destroy his last 
will and testament duly executed by him, a copy of the 
same, upon due proof thereof, will be established. Bat- 
EN Ai Se ne 63 


3. A will is proven in common form, when the executor 
presents it before the Ordinary, and in the absence of, 
and without citing the parties interested, produces wit- 
nesses to prove the same. It seems that it may be pro- 
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ven by the oath of the executor alone. Quere? Brown, 
guardian, vs. Anderson, ex'r, ct dhrcrerccccecsesersenceees 


4. To prove a will in solemn form, it is necessary that all 
parties interested in the estate of the decedent be cited 
to “‘ witness proceedings ;’’ that the will be produced ; 
that the witnesses be examined, and that all parties in 
interest have the privilege of cross-examination. A 
probate in solemn form is conclusive, unless procured 
by fraud and collusion, and may be made at the in- 
stance of the executor or of the parties in interest. 
Ibid. 


5. A willis proven before two Justices of the Inferior 
Court, upon the written oaths of the subscribing wit- 
nesses in vacation, without notice to parties in interest ; 
and at the next regular term of the Court of Ordinary 
is upon these affidavits passed to record. Notice was 
given to the legatees, of the application at the regular 
term of the Court to pass the will to record, but the 
witnesses were not produced and sworn: Held, that 
the will was not proven in solemn form. Ibid. 


6. A judgment against the executor, setting aside a will, 
on a rule to prove it in solemn form, (the will having 
been previously proven in common form and recorded, 
and the executor qualified,) is binding upon the lega- 
tees, although not parties on the record, unless obtain- 
ed by fraud and collusion on the part of the executor. 


Ibid. 


T. If pending that litigation, the legatees who are infants, 
have a guardian ad litem appointed, who does not de- 
cline the trust and is present in Court, although not 
made a party on the record, the judgment will be on 
that account, binding on them. did. 
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8. Where a testator by his will, made the following de- 
vise and bequest: “I bequeath and will unto my dear 
wife, after the payment of all my just debts, all my es- 
tate, both real and personal, consisting in part as fol- 
lows, (describing the property,) all which lands and ne- 
gro slaves, I do will unto my dear wife, during her na- 
tural life, and at her death to dispose of the same in 
any manner she may think proper. And I further will 
and bequeath unto my said wife, my entire stock of ev- 
ery description and kind whatsoever, together with all 
my household and kitchen furniture, and farming tools 
and implements, and all other species of property, 
rights and credits, which may not!be herein enumerat- 
ed, Ido most willingly, and of my own free will, be- 
queath unto my dear wife, by her to be used and dis- 
posed of as she may think proper, to and for her own 
use and benefit forever. I do farther will that my in- 
tentions specified in this my last will and testament, 
be carried out and not prevented by any want of any 
technical form:’” Held, that taking the whole will to- 
gether, it was the intention of the testator to give an 
absolute estate in the property to his wife, restraining ~ 
her power of alienation as to the land and negroes du- 
ring her lifetime, and at her death to dispose of the 
same as she might think proper. Hollingshed, adm’r, 
90. MIO es 0snre seth ddeAAeceiecs ddddethsccocccewesnannetan 


See Evidence, 1, 5. 
WITNESS. 


1. A party is an incompetent witness to increase a fund 
out of which he is to receive a dividend; especially 
where the witness is a creditor of a bankrupt who has 
already been discharged from arrest under a copo?s at 
the instance of the witness, and where consequently, 
his only hope of getting his demand paid, was by fix- 
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ing a fraud upon the debtor by hisown testimony. The 


SE, Ge. 08: Dicer at ie. 2.005 asin vi cd ncvieenssusdenstsieee 


2. W. E. C. shipped 57 bales of cotton to F. B. & Co. 
Liverpool, and received as an advance thereon, $1453. 
81. The net proceeds of the cotton was $1066.48. 
In an action to recover the balance of $387.33: Held, 
that the book-keeper and sales clerk were competent 
witnesses to testify from the entries and memoranda 
made by them respectively, as to the amount of sales, 
expenses, &c. and that it was not necessary to go 
behind the books and examine the weigher, wharfinger, 
broker and other employees who transacted the busi- 
ness. Fielder, Bro. § Co. vs. Collier......cccseceeseeeees 


8. A surety on appeal after judgment, is called upon to 
prove the non-existence of an agreement between the 
plaintiff in execution and his co-defendant, who is also 
the principal in the debt, by which the principal was to 
be released upon the payment of one-third of the judg- 
ment: Held, competent; being called to testify against 
his interest. Molyneauz et al. vs. Collier..........0000 


See Evidence, 7, 8, 15. 
WRIT OF ERROR. 


1. A writ of error without a seal, may be amended by 
attaching a seal thereto. Lowe vs. Morris..........+... 


See Error. Practice Superior Court, 1, 2, 3. 
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